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United States Court of Appeals 


For rue District or CotumBia Circuir 
No. 16,200 


J. Burke WILKINSON AND FraNcEs P. WILKINSON, 
Appellants 


Vv. 


Ropertck R. ALLEN, MaypeLite R. ALLEN AND 
Sanvoz, Ixcorporaten, Appellees. 


Appeal from Judgment of the United States District Court for 
the District of Columbia Dismissing Appellants’ Complaint 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 


Appellants and Appellees Allen are residents of the 
District of Columbia, and Appellee Sandoz, Inc., is incor- 
porated under the laws of the District of Columbia. (JA 2). 
The action was commenced prior to 25 July 1958. (JA 1). 
The amount here in controversy exceeds $3,000, exclusive 
of interest and costs. (JA 2). The District Court for 
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the District of Columbia had jurisdiction of the case; 
R.S.D.C. § 763; Act of 27 February 1877, 19 Stat. 253, 
ch. 69, § 2; Title 11, D.C. Code (1951 Ed.) § 306. The 
Judgments of the District Court dismissing the Complaint 
(JA 45), operated as an adjudication upon the merits; 
Rule 41(b) Fed. Rules Civil Procedure. The Court of 
Appeals for the District of Columbia Circuit has juris- 
diction of this matter, 28 USCA, § 1291. 


STATEMENT OF THE CASE 


1) As more fully set forth in the next succeeding para- 
graphs—Appellants brought an action in the District Court 
to recover a $6,000.00 deposit made by Appellants in con- 
nection with a contract to purchase certain real estate in 
the District of Columbia from Appellees Allen. In the 
contract, Appellees agreed to convey the property free 
and clear of encumbrances, title to be good of record. A 
restrictive covenant, which was applicable to the land and 
also to a number of neighboring parcels, prohibited the 
erection or maintenance of more than one residence on any 
one parcel. Appellants’ Complaint alleged in effect that 
the covenant was violated by the presence on one parcel of 
two separate residences, one of which was the residence 
which was the subject of contract of purchase and sale; 
that as a result of such violation and of the enforceability 
of the covenant by such neighboring parcel owners, Appel- 
lees failed in their undertaking to convey the property free 
and clear of encumbrances, title good of record, and that 
Appellants were therefore entitled to rescission of the 
contract and to return of their deposit. In their Answer 
Appellees contended in effect that the presence of the two 
residences on the parcel was not such a violation of the 
covenant as to justify rescission of the contract. At the 
trial, after Appellants had introduced their evidence, the 
District Court, Tamm, J., granted Appellees’ Motion to 
Dismiss, whereupon Appellants brought this Appeal. 
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2) In September, 1956, the parties executed a contract, 
for the purchase by Appellants and the sale by Appellees 
Allen, of real estate located in the District of Columbia, 
described in the contract as parcel 12/409, improved by a 
residence known as 4720 Dexter Street, Northwest. The 
contract was negotiated through and signed on behalf of 
Appellee Sandoz, Inc., a real estate broker, and was in a 
form commonly used for sales of residential real estate. 
(Exhibit A, JA 15). In addition to naming parcel 12/409 
with its improvements as the subject of the transaction, 
the contract contains a representation, among others, that 
the property is free and clear of encumbrances, and that 
title is to be good of record. (JA 15). Appellants deposited 
the sum of $6,000.00 with Appellee Sandoz, Inc., in accord- 
ance with the terms of this contract (JA 2), and it is this 
deposit which Appellants seck to recover. (JA 5). 


3) After the contract was executed, the District Title 
Company reported to Appellants, and the parties agree, 


that the aforementioned parcel 12/409 in fact consisted 
of one smaller parcel, known as parcel 12/321, and an ad- 
joining portion of a second smaller parcel known as parcel 
12/320, that each such smaller parcel was separately de- 
scribed by metes and bounds in the recorded deeds and 
each was separately subject to seven restrictive covenants 
of record, described in further detail below. (Stipulation 
of Facts: para. 12, second and third sentences, JA 13; 
para. 3, second and third sentences, JA 9; para. 4, third 
sentence, JA 10; paras. 10, 11, first sentence, JA 13). The 
first of these seven such Covenants required that only one 
detached dwelling house ‘‘shall be erected, maintained or 
suffered to remain’’ upon each parcel. (Exhibit B, Par. 1, 
JA17). 


4) Subsequent investigation disclosed that a year or more 
prior to the execution of the contract between the parties, 
Appellees Allen had purchased the aforementioned parcel 
12/321 and the whole of the adjoining parcel 12/320 by 
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separate transactions, had thereupon caused the 4720 
Dexter Street house to be built (Stipulation of Facts, para. 
11, first sentence, JA 13), and that thereafter, and before 
executing the contract with the parties, the Allens had split 
off a portion of parcel 12/320, amounting to approximately 
one-half of the parcel area and had sold that portion to a 
Doctor Moretti, with the knowledge or reason to know that 
he was buying the land in order to construct a house on it. 
(Stipulation of Facts, para. 12, JA 13). By the time of 
the execution of the contract between the parties, Doctor 
Moretti’s house was under construction on his portion of 
the parcel 12/320. (Stipulation of Facts, para. 13, JA 14). 
After the Allens had sold the piece of land to Doctor 
Moretti, their remaining land, consisting of parcel 12/321 
and the remaining portion of parcel 12/320, was collectively 
redesignated for property tax purposes as parcel 12/409 
and as so designated, was the parcel which Appellees agreed 
to sell to Appellants. (Stipulation of Facts, para. 12, 
second and third sentence, JA 13). (The spatial inter- 
relationships of these several parcels are shown by Exhibit 
F to Stipulation of Facts (JA 11) and by pars. 9(a), (b), 
(c) and (d) to Stipulation of Facts, JA 10). 


5) After receipt of the Title Company’s report referred 
to in paragraph 3 above, Appellants ordered a survey of 
parcel 12/409 to determine the precise location of the 
Allen’s residence on the parcel with reference to the bound- 
ary line between parcel 12/320 and parcel 12/321. This 
survey disclosed that, although all of the Allen’s house had 
been built on land owned by them, nevertheless, portions 
of the house had been built upon and extended over by 
approximately ten feet on to parcel 12/320. See Stipulation 
of Facts, para. 11, JA 13; Survey Plat, Exhibit G, JA 24, 
including measurement scale appearing beside the direc- 
tional arrow in the lower left hand corner; and photograph, 
Exhibit H (JA 28). 


6) Further investigation disclosed that not only parcel 
12/321 and parcel 12/320, but also every parcel on both 
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sides of the entire block of Dexter Street on which Appel- 
lees’ property was located, and totalling approximately 30 
separate parcels, were separately subjected to the seven 
restrictive covenants described above. All of these parcels 
collectively had formerly consisted of a single large parcel 
known as The Curran Tract, but had been carved out of 
The Curran Tract successively over a fifteen year period 
by its owners, George E. Hamilton, Jr., and The Union 
Trust Company, Trustees u/w Susie E. Curran, and had 
been sold by such owners to a number of separate grantees, 
none of whom is a party to this litigation (Pars. 4, 10; 
Stipulation of Facts, JA 10, 11, and Exhibit ‘‘F’’, JA 11). 
The metes and bounds of each of these thirty parcels, 
including parcels 12/320 and 12/321, had first been estab- 
lished in the recorded decds from the trustee owners of 
The Curran Tract, and in the earliest of these deeds, the 
owners imposed a series of seven restrictive covenants 
with respect to the property conveyed, and in such deed 
also undertook to impose substantially similar covenants 
with respect to every lot or parcel thereafter conveyed by 
them out of the Curran Tract (Last paragraph, Exhibit B, 
JA 18). Thereafter, such owners imposed the seven re- 
strictive covenants on each such lot or parcel subsequently 
sold by them, as a part of the scheme of development of 
the Curran Tract. (Stipulation of Facts, para. 4, JA 10). 
The first of these seven covenants (hereinafter sometimes 
referred to as the single-residence covenant), is the only 
one directly at issue here. It provides substantially as 
follows with respect to each separate parcel: 


“That only one detached dwelling house shall be 
erected, maintained or suffered te remain upon each 
pareel of land hereinbefore deseribed.”’ 


Of the six other covenants thus imposed upon each such 
parcel, four contain prohibitions with respect to the use 
and occupancy of the parcels, and the two remaining cove- 
nants specifically vest the trustee grantors with power to 
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regulate the design, location and color of houses and other 
improvements constructed on each parcel. (Exhibit B, 
JA 17). 


7) On October 22, 1956, Appellants wrote to Appellees, 
outlining the principal above facts, stating that the presence 
of both the Allens’ home and Doctor Moretti’s home on 
parcel 12/320 was a violation of the single-residence cove- 
nant, stating that sinee the Covenant was enforceable by 
neighboring parcel holders who were subject to the same 
Covenant, the essential conditions of the contract had not 
been met, and thereupon declaring the sale off, pursuant 
to Appellants’ option under the contract (Exhibit B, JA 
21). At the same time, The District Title Company, in a 
letter to Appellants, agreed with Appellants’ conclusion 
that the presence of two honses on parcel 12/320 con- 
stituted a violation of the single-residence covenant, but 
stated that the Title Company would issue its ‘Full 
Coverage Owner’s Title Policy’’ to Appellants, indicating 
on the face of the policy that there had been a slight 
violation of the Covenant but offering to insure Appellants 
against loss by reason of such violation. (Exhibit 0, JA 26). 
Thereafter, Appellees rejected Appellants’ request for re- 
turn of the deposit (JA 30), and on October 30, Appellants 
advised Appellees that the availability of title insurance 
did not make the title to the property acceptable, and 
requested Appellees to cure the defect by obtaining from 
the adjoining and neighboring land owners, whose parcels 
likewise were subject to the single-residence covenant, 
their consent to the adjustment in the boundary between 
parcel 12/320 and parcel 12/321. (JA 30). Appellees 
rejected this request (JA 32), whereupon Appellants again 
declared the sale of the property off. (JA 33). Thereafter, 
Appellants filed the Complaint in this action to recover 
their deposit. (JA 2). Appellees’ Answers denied liability, 
in general on the ground that the presence of two residences 
on parcel 12/320 was not such a violation of the contract 
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as to require the return of Appellants’ deposit (JA 6-8). 
After a Stipulation of Facts had been agreed upon in con- 
nection with a Pretrial Order (JA 9), the case went to 
hearing without a jury. (For the convenience of the Court, 
Appellants introduced copies of their documentary evi- 
dence, Exhibits 1-13 inclusive, which were all duplicates 
of certain documents previously filed in the Court and 
incorporated by reference in the Stipulation of Facts as 
lettered Exhibits, pertinent portions of which are set forth 
in the Joint Appendix). Appellants introduced no wit- 
nesses. At the conclusion of the Appellants’ introduction 
of evidence, Appellees moved in open court for dismissal 
of the Compliant on the ground that Appellants had not 
established their right to relief by a preponderance of the 
evidence. The District Court, Tamm, J., granted Appel- 
lees’ Motion to Dismiss (JA 45), signed Findings of Fact 
and Conclusions of Law (JA 36), and Appellants brought 
this Appeal (JA 46). 


STATEMENT OF POINTS 


1. The District Court erred in its Finding of Fact No. 9, 
in that the density of the area was not ‘‘established by the 
1937 Deed and Plat’’. In that deed the Grantors merely 
undertook to impose the restrictive covenants on any 
pareels which they might carve out of the area embraced 
by the plat. (JA 16-20). The size and shape of the parcels 
(other than the Matheson parcels) and the resultant 
density of the area was established progressively by the 
trustees thereafter during their development of the Curran 
Tract (JA 10). 


9. The District Court erred in failing to conclude as a 
matter of law that the presence on Parcel 12/320 of parts 
of both the Allens’ and Doetor Moretti’s residences violated 
the single-residence covenant with respect to that parcel. 


3. The District Court erred in its Conelusion of Law No. 
1 in that the action of Appellants Allen in subdividing 
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Parcel 12/320, and selling a poriton of it to Doctor Moretti 
as a house site, did not result in a relocation of the division 
line between Parcels 12/320 and 12/321. The fact that the 
actions of Appellants Allen resulted in the creation of two 
new parcels for conveyancing purposes, did not alter the 
fact that the covenants had been imposed upon and were 
applicable to Parcel 12/320 as its boundaries had been 
established by the original deed from the trustee owners. 
The single-residence covenant affecting that parcel was 
violated by the presence of both Doctor Moretti’s and the 
Allen residences as a result of Appellees’ action referred 
to above. 


4, The District Court erred in its Conclusion of Law 
No. 2, in that the violation of the single-residence covenant 
with respect to parcel 12/320 was in fact chargeable both 
to the owner of Doctor Moretti’s lot (part of parcel 12/320) 
and to Appellee Allens’ parcel (which included the balance 
of Parcel 12/320) by virtue of the fact that such covenant 


could be invoked to require an owner to remove a violating 
structure remaining on the parcel. In addition, Appellees 
Allen, the former owners of Parcel 12/320 who had split 
the parcel with knowledge that two houses would be con- 
structed and maintained thereon, were subject to damage 
suits by other covenantees, and a succeeding purchaser of 
the Allen’s property with prior knowledge would stand in 
no better position than Appellees Allen. 


5. The District Court erred in its Conclusion of Law 
No. 3, because, as a result of (a) the violation of the single- 
residence covenant with respect to parcel 12/320 and (b) 
the enforceability of the covenant by approximately thirty 
neighboring parcel owners who were subject to the same 
covenant, Appellees Allen did not tender to Appellants a 
good and marketable title or a title free of encumbrances. 


6. The District Court erred in its Conclusion of Law 
No. 5 and in its Finding of Fact No. 17, in that in any 
case in which an enforceable restrictive covenant, imposed 
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as part of an area plan to create a particular type of 
neighborhood, has been violated without corrective steps 
taken to enforce such covenant, the plan with respect to 
that neighborhood has been jeopardized, in that the cove- 
nant has been pro tanto eroded, thus making prevention 
of future violations progressively more difficult, and leading 
ultimately to total unenforceability of the covenants and 
to destruction of the area plan. 


7. The District Court erred in its Conclusion of Law 
No. 5 and in its Finding of Fact No. 17, alternatively in that 
inasmuch as (a) paragraph 4 of the Complaint alleged, 
and the evidence established, that the single-residence 
covenant had been imposed on Parcel 12/320 and on neigh- 
boring parcels for the purpose of establishing and main- 
taining a high-grade residential area, and (b) paragraph 
7 of the Complaint alleged, and the evidence established, 
that such covenant had in fact been violated, it was not 
necessary for Appellants to go further to establish that an 


immediate and physical degradation of the character of 
the neighborhood had taken place. 


8. The District Court erred in its Conclusion of Law 
No. 6, in that the violation of the single-residence covenant 
resulting from the presence of the Allens’ and Doctor 
Moretti’s residences on Parcel 12/320, had the ffect of 
vesting each of the approximately thirty parcel owners 
in the former Curran Tract (except for Doctor Moretti), 
with the immediate right to institute justifiable court pro- 
ceedings of a number of types, against Appellees Allen 
or a successor owner of Parcel 12/409, including suits for 
money damages, for injunctive relief, and for specific per- 
formance to compel removal of the offending portion of the 
Allens’ house. Under the cireumstances, the violation did 
affect the marketability of the title to the property, and 
the objection to the violation was substantial and not trivial. 


9. The District Court erred in its Conelusion of Law 
No. 7, in that, although no real estate title can with absolute 
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certainty be known to be perfect, and title insurance can 
afford some measure of protection against unknown title 
defects, nevertheless in the case at bar, the title to the 
property was known to be defective, and the property was 
known to be encumbered, and the availability of title insur- 
ance to Appellants, whether or not at extra cost to them, 
could not as a matter of law, provide an effective substitute 
for good title to the property, free of encumbrances, which 
Appellees had agreed to tender. Title insurance could not 
protect the owners of Parcel 12/409 from the hazards of 
successful litigation to compel removal of offending parts 
of the house, nor could its protection against litigation for 
money damages be greater than the financial solveney of 
the insurance company which issued the policy. 


10. The District Court erred in its Conclusion of Law 
Nos. 8, 9 and 10, for the reasons set forth in Points 1 
through 9 of this Statement of Points. 


SUMMARY OF ARGUMENT 


The pleadings, Stipulation of Facts and the evidence 
established that the property known as 4720 Dexter Street, 
Northwest (which Appellants contracted to purchase from 
Appellees), was subject to a Restrictive Covenant which 
prohibited more than one dwelling to be erected, main- 
tained, or suffered to remain upon each ‘‘parcel.’’? This 
Covenant was enforceable by some thirty neighboring lot 
owners whose property was similarly restricted. 


It was further established that Appellees originally 
owned two adjoining parcels, both subject to the Covenant, 
and that they caused the house known as 4720 Dexter 
Street, Northwest, to be built partly on one parcel and 
partly on the other. Thereafter, Appellees split off a 
portion of one of their parcels and sold it to a third party, 
who proceeded to construct a house thereon. Appellees 
contracted to sell the balance of their property to Appel- 
lants. As a result of Appellees’ actions, two houses were 
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present on one of the original parcels, in violation of the 
aforementioned Restrictive Covenant. 


The violation of this Covenant, affecting as it did the 
land Appellants had contracted to purchase, constituted an 
encumbrance on this property. It rendered the title doubt- 
ful, and would subject the owners to the hazards of litiga- 
tion. Furthermore, it represented a breach of the express 
condition in the contract to convey free from encumbrance. 
The title company’s offer to insure Appellants did not cure 
the defect in the title, primarily because the owners of the 
property could be required to remove the offending portion 
of the house. 


For these reasons, Appellants contend that, on the basis 
of the facets before the District Court, they were justified 
in rescinding the contract and in demanding the return 
of their deposit. 


ARGUMENT 


I 

THE EVIDENCE ESTABLISHED THAT A RESTRICTIVE COVE- 

NANT ENFORCEABLE BY NEIGHBORING PROPERTY OWN- 

ERS HAD BEEN VIOLATED ON THE PROPERTY TO BE 

CONVEYED 

It is clear from the evidence that portions of hoth the 
Allens’ residence and Doctor Moretti’s residence were 
located within the boundaries of Parcel 12/320 at the time 
this cause of action arose (Statement of Facts, pars. 5-7) 
and that the Parcel was at that time subjected to the 
single-residence covenant, as one of the seven Restrictive 
Covenants which the trustee owners of the Curran Tract 
had imposed upon the Parcel at the time of its conveyance 
to the Allens’ predecessors in title. (Statement of Facts, 
par. 6). 


The presence of the two residences on the Parcel violated 
the single-residence covenant, and, inasmuch as the Cove- 
nant provided that only one residence could be ‘‘erected, 
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maintained or suffered to remain”’ on the Parcel (Statement 
of Facts, par. 6), both the owners of Doctor Moretti’s house 
and of the Allens’ house were chargeable with the violation. 
The owners of the Allens’ property thus were subject to 
possible court action which could be instituted by any 
who were in a legal position to enforce the Covenant. 


It is undisputed that the single-residence covenant and 
the rest of the seven Restrictive Covenants had been im- 
posed by the trustee-owners of the Curran Tract, not only 
upon Parcel 12/320 but upon each of the other parcels on 
both sides of the entire block on Dexter Street. (Statement 
of Facts, para.6). This action constituted part of a general 
plan for the development of the neighborhood, and it is 
well settled in the District of Columbia that under these 
circumstances the Courts will enforce a Covenant of the 
type here violated, upon the complaint of any nearby 
property owner whose property is subject to the same 
covenant imposed as a part of the neighborhood plan. 
Jameson v. Brown, 71 App. D.C. 254, 109 F. 2d 830 (1939) ; 
McNeil v. Gary, 40 App. D.C. 397 (1913). Restrictive 
covenants imposed upon property descending from a com- 
mon source are enforceable by any or all subsequent owners 
of parcels affected by the restrictions and for whose benefit 
the restrictions were imposed. Castleman v. Avignone, 
56 App. D.C. 253, 12 F. 2d 326 (1926). Such covenants 
may restrict the size, location and character of buildings. 
The covenants restricting the use of the land will be en- 
forced without particular regard to the manner of their 
creation. ‘‘They may be created by reservation in the 
conveyance, or by a condition annexed to the grant, by a 
covenant, or even by a parol agreement of the grantec.’’ 
Edwards v. West Woodbridge Theater Co., 60 App. D.C. 
352, 55 F. 2d 524 (1926). 


The presence of the Allen and Moretti houses upon 
Parcel 12/320 constituted a violation of the Restrictive 
Covenant which provided that only one house should be 
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‘erected, maintained or suffered to remain’? upon the 
parcel, and, because of the ‘‘suffered to remain’’ clause, 
the violation could be charged against the Allens’ property 
or the Moretti property. In the case at bar, each of the 
approximately thirty parcel holders in the entire block 
which had comprised the Curran Tract (with the exception 
of Doctor Moretti), was in a position to institute legal pro- 
ceedings against either the owner of the Allen property or 
of the Moretti property, to enforce the above Covenant. 
It may not be possible to predict all the various types of 
litigation to which the owners of the Allen property were 
thus exposed, but certainly they would include suits for 
damages, Weiss v. Cord Helmer Realty Corp., 140 N.Y.S. 
(2d) 95 (1955) ; injunctions, Parsons v. Duryea, 261 Mass. 
314, 158 N.E. 761 (1927); and suits to compel romoval 
of the portions of structures which violated the Covenant 
University Gardens Property Owners Association, Inc. v. 
Solomon, 88 N.Y.S. (2d) 789 (1946). 


II 


APPELLANTS WERE ENTITLED TO RESCIND THE CONTRACT 
BECAUSE, AS A RESULT OF THE VIOLATION OF THE COVE- 
NANT. APPELLEES FAILED TO TENDER THE PROPERTY 
AS REQUIRED BY THE CONTRACT 


. The Violation of the Covenant Was an Encumbrance on the 
Property, Rendered the Title Doubtful, and Exposed Its 
Owners to the Hazards of Future Litigation 


The contract of sale required Appellees to convey the 
property free of encumbrance. Although the precise ques- 
tion does not appear to have been decided by the District 
of Columbia courts, numerous cases in other jurisdictions 
hold that existing violations of building restrictions are 
encumbrances on property, rendering the title doubtful and 
unmarketable and warranting its rejection by the purchaser. 


In Hebb v. Severson, 32 Wash. 2d 159, 201 P. 2d 156 
(1948), the vendor sued for specific performance of a con- 
tract to sell real estate. The contract required the title 
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to be good and free from encumbrance. The purchaser 
claimed a right of rescission, one of the grounds being that 
a restriction against building within five feet of the lot line, 
imposed on the property in question and neighboring lots, 
had been violated, rendering the title unmarketable. The 
court granted judgment for the defendant-purchaser, hold- 
ing that the presently existing violation of a restrictive 
covenant constituted, in and of itself, an encumbrance on 
the title, and to force a vendee to accept such a title, 
without a showing that the restriction is unenforceable, 
would in effect compel the vendee to accept a law suit. The 
Court quoted (201 P. 2d 157) the following language from 
Dobbs v. Norcross, 24 N.J. Eq. 327 (1874): 


‘*Every purchaser of land has a right to demand a 
title which shall put him in all reasonable sceurity 
and which shall protect him from anxiety, lest annoy- 
ing, if not successful suits be brought against him, and 
probably take from him or his representatives, land 
upon which money was invested. He should have a title 
which shall enable him not only to hold his land, but to 
hold it in peace; and if he wishes to sell it, to be 
reasonably sure that no flaw or doubt will come up 
to disturb its marketable value.’’ 


In Lohmeyer v. Bower, 170 Kan. 442, 227 P. 2d 102 
(1951), the vendee brought an action to rescind a contract 
involving the sale of a parcel of real estate which was 
part of a tract of land subdivided into numerous lots, each 
lot being subject to the restriction that only two-story 
houses could be built or maintained thereon. The lot in 
question contained a one-story dwelling. In addition, the 
location of the house was found to be in violation of a 
municipal building ordinance. The court, upholding the 
right of the vendee to rescind the contract, held that both 
the violation of the privately-imposed restriction and the 
municipal restriction rendered the title unmarketable. 


In the leading New York ease of Chesebro v. Moers, 283 
N.Y. 75, 134 N.E. 842 (1922), the Court of Appeals held 


15 


that the purchaser was entitled to recover his deposit on 
a contract involving the sale of a lot which was part of 
a tract of 34 lots. All of these lots were subject to a re- 
strictive covenant, requiring buildings to be located fifty 
feet from the street line and five feet from the rear 
boundary line. On the lot in question, the building was 
situated forty-five feet from the street line and less than 
five feet from the rear boundary line. The court stated 
that the violation of the covenant rendered the title doubt- 
ful and unmarketable. In several other New York cases, 
the purchaser recovered his deposit in substantially similar 
cireumstanees. Linehan v. A. & L. Homes, Inc., 24 N.Y.S. 
2d 895 (1941); Weiss v. Cord Helmer Realty Corp., 140 
N.Y.S. 24 95 (1955) ; Sora v. Kelly, 168 N.Y.S. 2d 94 (1957). 


In Kittinger v. Rossman, 12 Del. Ch, 427, 110 A. 677 
(1920), a purchaser refused to accept a piece of real estate 
because the bufiding thereon violated a building line restrie- 
tion. (The building, which was a few feet closer to the build- 


ing line than permitted by the restriction, had been standing 
for over forty years.) The court ruling in favor of the 
defendant-purchaser in a suit for specifie performance of 
the contract, stated (110 A. 679): 


“A court of equity will not, under such cirenm- 
stances, compel a purchaser to take a title encumbered 
apparently by the burden of a restriction already vio- 
lated and the right to enforce which in the future is 
not clearly without foundation.’ 


Even in those cases where the enforcement of a covenant 
is barred by laches or waiver, the owner of property may 
be subject to law suits for damages. Weiss v. Cord Helmer 
Realty Corp., supra; Sora v. Kelly, supra. 


In McCaffrey v. Little, 20 App. D.C. 116 (1902), the 
court stated the well-established principle that a purchaser 
will not be compelled to accept a title which ‘‘is not free 
from reasonable doubt and which might, therefore, within 
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the range of reasonable probability, expose him to the 
hazards of future litigation with parties not before the 
court and whose rights are incapable of conclusion by its 
decree’’. Although this case did not involve the violation 
of a restrictive covenant, the court’s reasoning is wholly 
applicable to the case at bar. A purchaser is not bound 
to accept the risk of litigation. Crowley v. O’Neil, 50 App. 
D.C. 305, 271 F. 379 (1921). 


In the ease at bar, the court below found that the appel- 
lants had not established by a preponderance of the evi- 
dence that the title offered to them was subject to ‘‘a reason- 
able doubt and would within the range of reasonable proba- 
hility expose them to the hazards of future litigation’’ 
(Conelusion of Law No. 8, JA 45). On the basis of the 
authorities cited above, the District Court’s conclusion is 
clearly erroneous. It is certainly within the ‘‘realm of 
reasonable probability’? that at some future date a neigh- 
boring covenantee might sue to enforce the restrictive cove- 
nant, and it is not unreasonable to assume that such a suit 
would be suecessful. Once it is established that a restrictive 
covenant has been violated, it follows that the possibility 
of future litigation exists, unless it is clear that the cove- 
nant is unenforceable. The only cases found where a 
purchaser was required to accept the property despite the 
violation of a restrictive covenant involved situations where 
the character of the neighborhood had changed or where a 
building scheme had been abandoned by all lot owners. 
Fort v. Field, 2 N.J. Mise. 333, 124 A. 314 (1923); Zelman 
v. Kaufherr, 76 N.J. Eq. 52, 73 A. 1048 (1909). In these 
cases, it was clear that the covenants could not be enforced. 
Such is not the case at bar. 


Nor should the fact that only a relatively small portion 
of the house was located on the adjoining lot affect the 
result. In Hebb v. Severson, supra, and Chesebro v. Moers, 
supra, the violations of the building line restrictions in- 
volved only a few feet. Such violations, though minor, can 
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nevertheless lead to the destruction of a neighborhood 
scheme, as the Court pointed out in the Chesebro case 
(134 N.E. 843): 


It was so intended, and the owner of 
any lot has the right to see that such covenant is kept 
and enforeed.”’ 


In University Gardens Property Owners Association, Inc. 
v. Solomon, 88 N.Y.S. (2d) 789 (1946), an owner was re- 
quired to remove a doghouse because he did not submit 
the plans for approval, as preseribed in the restrictions. 
The court said (p. 790) : 


“There is danger in disregarding the violation of such 
xgreements; the first departure from such agreement 
is usually of a minor character but by gradual small 
infringements a substantial impairment or destruction 
of the whole scheme may gradually result.’’ 


It is of course possible that a court would at some time 
refuse to enforce the covenant in some future action brought 
by one of the thirty neighbors. But this is not the issue 
here. The Appellants’ position is simply that they should 
not be required to accept property subject to a reasonable 
risk of litigation. In American Security and Trust Co. 
v. Muse, 4 App. D.C. 12 (1894) the court stated the prin- 
ciple which should be applied as follows (p. 24): 
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“But where such doubts are raised against the title 
as are raised here, and which, whether wel! or ill 
founded, are not unreasonable and frivolous, . . . it 
would not be equitable, in our opinion, to require the 
purchaser to consummate the sale.”’ 


Since appellants established that there was a reasonable 
doubt in the title offered to them, the District Court erred 
in dismissing the complaint. 


B. Even If the Encumbrance on the Property Were Deemed 
to be Slight or “Trivial”, Appellants Were Entitled to 
Rescind on the Ground That the Contractual Provision 
Against Encumbrances Was Breached 


Even assuming the District Court was correct in holding 
that the encumbrance on the property represented by the 
violation of the covenant was so slight or ‘‘trivial’’ that 
the title was not rendered doubtful or unmarketable, the 
District Court nevertheless erred in dismissing the 
complaint. 


It is important to keep in mind that the contract in this 
ease contains an express covenant that the property is sold 
free from encumbrance. Therefore, whether or not the 
encumbrance is trivial is not material. In Bertrand v. 
Jones, 58 N.J. Super. 273, 156 A. 2d 161 (1959), a pur- 
chaser sued to recover his deposit in a realty transaction. 
It was discovered that there was a sewer easement across 
one corner of the property, about five feet in length. The 
contract of sale contained a covenant against encumbrances. 
The court said (156 A. 2d 167) : 


‘¢Where an agreement to purchase realty contains an 
express provision against encumbrances, a breach of 
that condition entitles the vendees to the equitable 
relief of rescission and serves to deny the vendors 
the relief of specific performance . , . Where the con- 
tract of sale contains a covenant against encumbrances, 
the existence of an encumbrance constitutes a breach 
of the covenant, even though the encumbrance be so 
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slight that in the absence of the covenant equity would 
compel specific performance.’? 


In 57 A.L.R. 1445, the rule is stated that ‘where there 
is no covenant to convey the land free from any encroach- 
ments, slight or trivial encroachments will not render the 
title unmarketable. But encroachments, even when not of 
a substantial character, will excuse performance by the 
vendee of a contract containing a covenant to convey the 
land free from any encroachments.’? The same reasoning 
is equally applicable to a covenant against encumbrances, 


The rights of the parties are governed by the contract, 
and Appellants were entitled to the precise title they con- 
tracted for. Since the express covenant against encum- 
brances was breached, Appellants were justified in rescind- 
ing the contract. 


C. The Title Company's Offer to Issue Title Insurance Did 
Not Cure the Defect 


The District Title Insurance Company in a letter to 
Appellants (Exhibit 0, JA 26) offered Appellants its ‘‘full 
coverage owners’ title policy’’, while noting that there had 
been a slight violation of a covenant. The District Court 
gave ‘‘due weight”? to this fact (Conclusion of Law No. 7, 
JA 44) in reaching its decision. The implication in this 
conclusion that insurance would cure the defect in the title 
is clearly erroneous. 


Appellants, first of all, did not specifically contract 
simply for an insurable title, and thus the offer of insur- 
ance did not affect the force of the contractual condition 
to convey free of encumbrance. Secondly, title insurance 
could not provide complete protection in this case, because 
the violated covenant provides that only one dwelling shall 
be erected, maintained, or suffered to remain upon the 
parcel. Consequently, the owners are exposed not only 
to actions at law for damages, but also to injunctive actions 
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“But where such doubts are raised against the title 
as are raised here, and which, whether well or ill 
founded, are not unreasonable and frivolous, . . . it 
would not be equitable, in our opinion, to require the 
purchaser to consummate the sale.”’ 


Since appellants established that there was a reasonable 
doubt in the title offered to them, the District Court erred 
in dismissing the complaint. 


B. Even If the Encumbrance on the Property Were Deemed 
to be Slight or “Trivial”, Appellants Were Entitled to 
Rescind on the Ground That the Contractual Provision 
Against Encumbrances Was Breached 


Even assuming the District Court was correct in holding 
that the encumbrance on the property represented by the 
violation of the covenant was so slight or ‘‘trivial”’ that 
the title was not rendered doubtful or unmarketable, the 
District Court nevertheless erred in dismissing the 
complaint. 


It is important to keep in mind that the contract in this 
ease contains an express covenant that the property is sold 
free from encumbrance. Therefore, whether or not the 
encumbrance is trivial is not material. In Bertrand v. 
Jones, 58 N.J. Super. 273, 156 A. 2d 161 (1959), a pur- 
chaser sued to recover his deposit in a realty transaction. 
It was discovered that there was a sewer easement across 
one corner of the property, about five feet in length. The 
contract of sale contained a covenant against encumbrances. 
The court said (156 A. 2d 167): 


“Where an agreement to purchase realty contains an 
express provision against encumbrances, a breach of 
that condition entitles the vendees to the equitable 
relief of rescission and serves to deny the vendors 
the relief of specific performance . , . Where the con- 
tract of sale contains a covenant against encumbrances, 
the existence of an encumbrance constitutes a breach 
of the covenant, even though the encumbrance be so 
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slight that in the absence of the covenant equity would 
compel specific performance.”’’ 


In 57 A.L.R. 1445, the rule is stated that ‘““where there 
is no covenant to convey the land free from any encroach- 
ments, slight or trivial encroachments will not render the 
title unmarketable. But encroachments, even when not of 
a substantial character, will excuse performance by the 
vendee of a contract containing a covenant to convey the 
land free from any encroachments.’’ The same reasoning 
is equally applicable to a covenant against encumbrances. 


The rights of the parties are governed by the contract, 
and Appellants were entitled to the precise title they con- 
tracted for. Since the express covenant against encum- 
brances was breached, Appellants were justified in rescind- 
ing the contract. 


C. The Title Company's Offer to Issue Title Insurance Did 
Not Cure the Defect 


The District Title Insurance Company in a letter to 
Appellants (Exhibit 0, JA 26) offered Appellants its ‘‘full 
coverage owners’ title policy’’, while noting that there had 
been a slight violation of a covenant. The District Court 
gave ‘‘due weight”’ to this fact (Conclusion of Law No. 7, 
JA 44) in reaching its decision. The implication in this 
conclusion that insurance would cure the defect in the title 
is clearly erroncous. 


Appellants, first of all, did not specifically contract 
simply for an insurable title, and thus the offer of insur- 
ance did not affect the force of the contractual condition 
to convey free of encumbrance. Secondly, title insurance 
could not provide complete protection in this case, because 
the violated covenant provides that only one dwelling shall 
be erected, maintained, or suffered to remain upon the 
parcel. Consequently, the owners are exposed not only 
to actions at law for damages, but also to injunctive actions 
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requiring removal of the offending portion of the structure. 
This latter danger is clearly not one which can be ade- 
quately covered by insurance. 


CONCLUSION 


For all of the foregoing reasons, Appellants submit that, 
on the basis of the pleadings, stipulation of facts and evi- 
dence before the District Court, they were entitled to re- 
seind the contract for the purchase of 4720 Dexter Street, 
N. W., and to recover their deposit. Accordingly the Dis- 
trict Court erred in granting Appellees’ motion to dismiss 
at the close of Appellants’ case, the judgment of the District 
Court should be reversed, and the case remanded to the 
District Court with instructions to enter judgment for 
Appellants, with interest and costs. 


Respectfully submitted, 


Stvurcis Warner 

Harovp H. Tirrmann III 
1116 Ring Building 
Washington 6, D. C. 


Counsel for Appellants. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action, File Number 1935-58 
J. Burke Witrrxson, Frances P. Witkrxson, 


3230 Reservoir Road, N. W., Washington, D. C., 
Plaintiffs 


Vv. 


Ropverick R. ALLEN, MaYDELLE C. ALLEN, 
2928 44th Place, N. W., and 
Sanvoz, Ixc., 2 Dupont Circle, N. W., Defendants 


Complaint 
For Recovery of Deposit 


1. Plaintiffs are residents of the District of Columbia. 
Defendants Roderick R. Allen and Maydelle C. Allen (here- 
after referred to as ‘‘Defendants Allen’’) are residents 
of the District of Columbia. Defendant Sandoz, Ince. is a 
corporation incorporated under the laws of the District of 
Columbia, and holds itself out to the public as a real estate 
agent. The matter in controversy exceeds, exclusive of 
interest and costs, the sum of three thousand dollars. 


2. On or about September 13, 1956, plaintiff J. Burke 
Wilkinson and defendants Allen entered into an agreement 
in writing pursuant to which said defendants contracted to 
sell to plaintiffs a parcel of improved real estate in the 
District of Columbia, designated as parcel 12/409. Copy 
of said agreement is annexed hereto as Exhibit A.* The 
real estate was improved by a residence, known as 4720 
Dexter Street, N. W. In accordance with the terms of the 
aforesaid agreement, plaintiffs deposited with defendant 
Sandoz, Inc., as agent, the sum of $6,000 to be applied as 


* Relevant portions of this Agreement are printed below as portions of 
Exhibit A to Stipulation of Facts. 
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part payment for the aforesaid real estate or returned 
to plaintiffs, as the circumstances and the terms of the 
aforesaid agreement required. 


3. More than a year prior to September 13, 1956, defend- 
ants Allen purchased real estate in the District of Columbia 
consisting of contiguous parcels 12/320 and 12/321, and 
thereafter caused the aforesaid residence known as 4720 
Dexter Street, N. W. to be built partly on the said parcel 
12/320 and partly on the said parcel 12/321. 


4. Prior to the acquistion of parcels 12/320 and 12/321 
by defendants Allen certain restrictive covenants had been 
imposed on each such parcel and on numerous other 
adjacent and nearby parcels in the immediate neighbor- 
hood, for the purpose of establishing and maintaining a 
high grade residential area. 


5. Said restrictive covenants, one of which provides that 
only one detached dwelling house shall be erected, main- 


tained or suffered to remain on cach individual lot, were 
imposed on the whole of parcel 12/320 by a deed recorded 
on or about June 26, 1946, and were and are binding on 
all owners of said parcel. 


6. After the residence referred to in paragraph 3 was 
substantially completed, but prior to September 13, 1956, 
defendants Allen divided parcel 12/320 into two parts 
and sold to a person not a party hereto the part of parcel 
12/320 which was not contiguous with parcel 12/321. At 
the time of selling the portion of parcel 12/320 referred 
to in this paragraph 6, the aforesaid defendants knew or 
had reason to know that the vendee intended to construct 
a house on such portion of parcel 12/320; and construction 
of said house has since been completed. After defendants 
Allen sold the aforesaid portion of parcel 12/320 as stated 
in this paragraph 6, the real estate which such defendants 
then retained, and which consisted of parcel 12/321, the 
remaining part of 12/320 and the residence thereon known 
as 4720 Dexter Street, N. W., was offered for sale to 
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plaintiffs as parcel 12/409, and is so deseribed in the 
attached agreement of sale. 


7. Asa result of the actions of defendants Allen outlined 
in paragraphs 3 and 6 of this complaint, the covenant 
specified in paragraph 5 of this complaint has been, and 
is continuing to be violated by the presence of two houses 
on parcel 12/320, thereby jeopardizing the high grade 
residential nature of the area which was sought to be pro- 
tected by such covenant, and thereby exposing any owner 
of parcel 12/409 to legal action by owners of adjacent and 
neighboring parcels which are subject to the same or similar 
covenants. 


8. As a further result of the actions outlined in para- 
graphs 3 and 6 of this complaint, defendants Allen have 
subjected parcel 12/409 to the further and discriminatory 
restriction that no additions may lawfully be made to the 
house which would lie on that part of parcel 12/409 which is 
also a part of parcel 12/320. 


9. Prior to the time of signing the agreement annexed 
hereto as Exhibit A, the defendants failed to bring to the 
attention of plaintiffs the existence of the restrictive 
covenants, or the violation of any thereof, or the fact that 
the parcel described in the agreement of sale as parcel 
12/409 in fact consisted of parcel 12/321 and part of 
parcel 12/320, or the fact that the adjacent land which 
defendants Allen sold to another as stated in paragraph 6 
of this complaint was in fact a portion of parcel 12/320, 
or the fact that a purchase of the aforesaid parcel 12/409 
would be subjected to the restriction stated in paragraph $ 
of this complaint; and plaintiffs had no knowledge of any 
of the above. 


10. Upon discovery of the violation of the restrictive 
covenants, plaintiffs requested defendants Allen, as sellers, 
to remedy the defects in the title eaused by such violations, 
but said defendants refused to do so. 
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11. Plaintiffs were at all times ready, able and willing 
to perform all of their obligations under the agreement 
annexed hereto as Exhibit A. 


12. Defendants Allen having failed to furnish title good 
of record, subject to covenants and restrictions of record, 
and having failed to convey the property free of en- 
cumbranees, plaintiffs exercised their option as purchasers 
under the annexed agreement to declare the sale off, and 
requested Allen and Sandoz, Ine. to return to plaintiffs the 
$6,000 deposit paid by plaintiffs as deposit under said 
agreement, but said defendants refused to do so. 


Wuenerore, plaintiffs demand judgment against Roderick 
R. Allen, Maydelle C. Allen and Sandoz, Ine. and each of 
them in the sum of $6,000, together with interest and costs. 

J. BurKE WILKrInson 
Frances P. Wirxryson 
Srcurcis Warner 
Sturgis Warner 
Harotp Tirrmann 
Harold Tittmann 
1116 Ring Building 
Washington 6, D. C. 
Attorneys for Plaintiffs 


District or CoLUMBIA 2 
City oF WASHINGTON 


I, J. Burke Wilkinson, swear that I have read the fore- 
going and annexed complaint by me subscribed and know 
the contents thereof and that I verily believe that the facts 
therein stated are true. 


/s/ J. BurKE WiLk1nson 
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Subscribed and sworn to before me this 27th day of 
June, 1958. 
/s/ Racuet C. Herren 
Notary Public 


District or CoLumBIa | 


. s 
Crry or WasHINGTON § $ 


I, Frances P. Wilkinson, swear that I had read the fore- 
going and annexed complaint by me subscribed and know 
the contents thereof and that I verily believe that the facts 
therein stated are true. 


/s/ Fraxces P. Witkrxson 


Subscribed and sworn to before me this 27th day 


June, 1958. 
/s/ Racue, C. HEFren 
Notary Public 


Civil Action No. 1935-58 


Answer of Defendants Roderick R. Allen and 
Maydelle C. Allen 


First DEFENSE 


The complaint fails to state a claim against these 
defendants upon which relief can be granted. 


Seconp DEFENSE 
1. These defendants admit the allegations of paragraph 1. 


. These defendants admit the allegations of paragraph 2, 
Ss that they aver that the disposition of the deposit 
of $6,000 is controlled by the provisions of the agreement 
referred to in said paragraph as Exhibit A, said exhibit 
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not being attached to the original complaint filed herein, but 
subsequently forwarded to the clerk. 


3-5. These defendants admit the allegations of para- 
graphs 3, 4, and 5, exeept that they aver that the covenants 
referred to in paragraphs 4 and 5 and the purpose and 
effect thereof are fixed and determined by the said 
covenants themselves rather than the averments of said 
paragraphs. 

6. These defendants admit the allegations of paragraph 6. 

7-8. The allegations of paragraphs 7 and § are denied, 


9. These defendants say that the plaintiffs had access 
to or notice of the provisions of the covenants referred to 
in paragraph 9 and had available to them full knowledge 
of the facts referred to in said paragraph. 


10. These defendants deny any violation of the restric- 
tive covenants referred to, but admit that plaintiffs claimed 
such violation and made certain requests of them. 


11. These defendants deny the allegations of paragraph 
11, and say that the plaintiffs failed and neglected and 
refused to perform their obligations under the agreement 
referred to as Exhibit A. 

12. These defendants deny the factual allegations of para- 
graph 12, deny that the circumstances were such that plain- 
tiffs had any option to ‘‘declare the sale off,’? admit that 
the plaintiffs requested the return of the $6,000 deposit, 
and deny that there was any obligation on the part of these 
defendants or on the part of the defendant Sandoz to re- 
turn to the plaintiffs the said deposit. These defendants 
further aver that because of the failure, neglect, and re- 
fusal of the plaintiffs to perform their obligations under 
the provisions of the agreement referred to as Exhibit A, 
the deposit of $6,000 was subject to forfeiture by virtue of 
the terms of said agreement, and that in the exercise of 
their rights, privileges and prerogatives under said con- 
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tract, these defendants elected to and did forfeit the said 
deposit, giving due notice of their action in the premises. 
Wuererore the defendants say that the plaintiffs have 
no cause of action and that their complaint herein should 
be dismissed with costs to the defendants. 
Laskey anp Laskey 
By (s) Joun L. Laskey 
509 Albee Bldg. 
Washington, D. C. 
Attorney for Defendants Roderick 
R. Allen and Maydelle C. Allen 


Civil Action No. 1935-58 
Answer of Defendant Sandoz, Inc. 


Now comes Sandoz, Ine. by its proper officer and for an- 
swer to this complaint says: 
First DEFENSE 
The complaint fails to state a claim against it upon which 
relief can be granted. 
Seconp DrerENsE 


For its second defense this defendant adopts the answers 
set forth in the ‘Second Defense’”’ of the co-defendants 
Roderick R. Allen and Maydelle C. Allen as and for its an- 
swers to the complaint. 


Tuirp DEFENSE 


This defendant says it was the agent through whom the 
contract between the plaintiffs and the co-defendants was 
negotiated; that its rights are fixed by said contract in ac- 
cordance with the resolution of the issues between said 
contracting parties, and that until the resolution of said 
issues it cannot disburse the $6,000.00 deposited with it, 
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and that it should not be chargeable with interest on said 
deposit until the matter is determined by the court. 


Sanpoz, Inc. 
By /s/ Larry Wem 
Secretary 


Excerpt From Stipulation of Facts attached to and made a part 
of Order of Pre-Trial Examiner, dated 25 March 1960 


[Relevant portions of Exhibits referred to below appear 
following this Excerpt]. 


1) In September, 1956, the parties hereto executed a 
written contract for the purchase by Plaintiffs and the sale 
by Defendants Allen of real estate described as Parcel 
12/409, improved by a residence known as 4720 Dexter 
Street, N. W. (only Mr. Wilkinson signed the contract for 
the Plaintiffs). The contract was negotiated through a li- 
censed real estate broker. A true copy of said contract, 
marked ‘‘Exhibit A’’ is attached hereto. Plaintiffs made 
a deposit of $6,000 with Defendant Sandoz, Ine., in accord- 
ance with the terms of the contract. 


2) The aforesaid Parcel 12/409 was formerly part of a 
much larger tract, hereinafter called the ‘“Curran Tract’’, 
owned by the Union Trust Company and George E. Hamil- 
ton, Jr., as executors and trustees under a will. 


3) In 1937, George E. Hamilton, Jr. and the Union Trust 
Company (hereinafter sometimes referred to as ‘‘Trus- 
tees)’’ sold two parcels of the Curran Tract to Malcolm 
Matheson. <A true copy of the deed conveying these parcels 
is attached herewith and marked ‘‘Exhibit B’’. This deed 
represented the first conveyance of land in the Curran 
Tract by the trustees. In this deed, the trustees imposed 
and the grantees accepted a group of seven covenants, re- 
stricting the use of the land, and in the same deed the 
trustees covenanted that they would insert substantially 
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similar restrictions in all subsequent deeds ‘‘of the remain- 
ing property shown on the plat attached [to the deed] and 
made part of these presents’’. 


4) In the period 1937-1952, the trustees sold the remain- 
ing land in the Curran Tract by parcels to individual pur- 
chasers. Twenty-eight deeds recorded in the Office of the 
Recorder of Deeds, in addition to the ‘‘Matheson’’ deed, 
constitute the original deeds executed by the trustees to the 
parcels in the said Curran Tract. The restrictive covenants 
mentioned in paragraph 3 above are incorporated in all of 
them, either by reference to the ‘‘ Matheson’’ deed, or where 
the restrictive covenants are set forth specifically, they are 
substantially similar to the seven numbered covenants set 
forth in the ‘‘Matheson’’ deed. * * *.”’ 


* * * * - ° * * * * 


9) The plat attached hereto and marked ‘‘Exhibit F’’ is 
a correct copy of a plat on file with the Union Trust Com- 
pany, except that the colored areas and the colored nota- 
tions do not appear on the original and have been added by 
Plaintiffs for purposes of this action. It is included here 
merely to illustrate how the Curran Tract was actually sub- 
divided and sold by the Trustees, and for the identification 
of the pertinent parcels, as set forth below as (a), (b), (¢) 
and (d). It has not been recorded in any official govern- 
mental records in the District of Columbia. The Defend- 
ants retain the right to raise all objections to the admissi- 
bility of the document, including relevancy. 


(a) The area outlined in blue on the plat marked ‘‘Ex- 
hibit F’’ hereto corresponds to Parcel 12/321, referred to 
in paragraph 10 below. 


(b) The area outlined in red on the plat marked ‘‘Ex- 
hibit F’’ hereto corresponds to Parcel 12/320, referred to in 
paragraph 10 below. 

(ec) The area ecrosshatched in yellow on the plat marked 
‘‘Exhibit F’’ hereto substantially corresponds to Parcel 
12/409, referred to in paragraph 12 below. 
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Exhibit F to Stipulation of Facts 
(Plaintiffs’ Exhibit No. 2, D.C. D.C.) 


ae 


| 
ARI 


) 


(1 : j 
r 
Ree I LEC 7 Rees See q : a 
ee joie meme 
omy | 
AT as t 3 
4 + a y) S 
“a epoolasy wrer? 5 tated ki ee fect 
Si Rr? Wr rIrsS ; ‘ : 
. t 5 . 2 see : 
ae oh lh Gi Gs i 
= By Avid : mt cf es wy 
t J ji 
1] AS ied 
(a 4 st 


BL 
Drax: 
Pa Vonpe 


ec 
an 

4 Ti at 

* 2 1 OM wt 

. bs d Iu 

‘ . Is, wa 


uti Yap Peo 


wet 5 
te, ay, (Mate ten, 


+} 
= 


’. 


Do-2 
5 $i 
“Page. 
aesis 
ad i 
ei 
a1RSO_ 


‘Solo 


ry a 


ly O 
i= 
Sed 
« 


ch Sater a 
R 


en 0am 


owontek, 


hen NW a babes 


a) 2 Pa 
FG Wa- tj 
OLY OAM forse 


= 1 Not 


hued 


BEST COPY AVAILABLE 
from the original bound volume 


13 


(d) The area crosshatched in green on the plat marked 
“Exhibit F’’ substantially corresponds to that portion of 
parcel 12/320 which defendants Allen sold as described in 
paragraph 12 below. 


10) Among the parcels sold by the Trustees, as described 
in Paragraph 4 hereinabove, were two adjoining parcels 
identified as Parcels 12/320 and 12/321, sold respectively to 
one Hawley and one Bogue by the Trustees in 1946. 


11) A year or more prior to the execution of the pur- 
chase and sale contract with plaintiffs, defendants Allen 
had purchased parcel 12/321 and the adjoining parcel 12/ 
320, by separate transactions, and thereupon had caused 
the residence known as 4720 Dexter Street, N. W. to be 
built partly on Parcel 12/321 and partly on Parcel 12/320, 
as shown by the House Location Plat dated October 16, 
1956 and signed by E. J. Shepherd, Jr., Surveyor, and at- 
tached hereto as ‘‘Exhibit G’’. Said plat correctly repre- 
sents the configuration of Parcel 12/409, correctly indicates 
the location of the dividing line between original Parcels 
12/321 and 12/320, and correctly indicates the location at 
the house known as 4720 Dexter Street, N. W. The photo- 
graph attached hereto, marked ‘‘Exhibit H’’, is an accurate 
photograph of the westerly side of the house known as 
4720 Dexter Street, N. W., looking in a southeasterly di- 
rection from Dexter Street up the concrete driveway shown 
on the House Location Plat, marked ‘‘Exhibit G’’. * * * 


12) Prior to entering into this contract with plaintiffs, 
defendants Allen split off a portion of parcel 12/320, 
amounting to approximately half the area of the parcel, 
and sold such portion (redesignated as Parcel 12/408 for 
tax purposes) to a Dr. Moretti, with the knowledge that the 
purchaser planned to build a house thereon. Thereafter 
the remaining land of the defendants Allen, consisting of 
parce] 12/321 and the remaining portion of 12/320, was 
collectively redesignated for D. C. property tax purposes 
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as parcel 12/409. It is this same parcel 12/409 which de- 
fendants agreed by the subject contract to sell to plaintiffs. 


13) On that portion of parcel 12/320 which defendants 
Allen had sold to a third party, excavation for the base- 
ment of a house had been commenced on or about August 
27, 1956 and was substantially completed on or about Sep- 
tember 13, 1956, and construction of the house in the 
excavation began shortly after September 13, 1956, and by 
November 9, 1956 substantial progress in such construction 
had been made. 


14) The copies of letters attached hereto and marked 
“Exhibits I, J, K, L, M and N”’ are true copies of corre- 
spondence between plaintiffs and defendants, or their at- 
torneys, in October and November, 1956, with respect to 
the contract of sale marked ‘‘Exhibit A’’ hereto. These 
letters were duly mailed and received. 


15) The attached copy of an October 22, 1956 letter from 
the District Title Insurance Company, 1413 I St., N. W., 
Washington, D. C. to Sturgis Warner, and marked ‘‘Ex- 
hibit O’’, is a true copy of such letter. 

* * es ° * . * * * ° 

17) The attached copy of a letter dated 19 December 
1955 from the trustees under the will of Susie E. Curran 
to Dr. Frederick Moretti, and marked ‘‘Exhibit Q”’, is a 
true copy of such letter. 

* * . * * * * te * * 

24) The attached copy of the October 29, 1953 letter 
from the Union Trust Company to Frank 8. Phillips, and 
marked ‘‘Exhibit X’’, is a true copy of said letter. 


* * a * * e ° ° * 
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Excerpt From Purchase and Sale Contract—Exhibit A to 
Stipulation of Facts [Plaintiff’s Exhibit No. 1, DCDC] 


“‘Washington, D. C. 
‘‘September 12th, 1956. 


‘Received form J. BURKE WILKINSON 
‘‘A DEPOSIT check OF Six Thousand. . Dollars ($6000.00) 


“which deposit is to be held by Sandoz, Ine., Agent, until 
Settlement hereunder; at which time it is to be applied as 
part payment in purchase of Parcel 12/409 with improve- 
ments thereon, known as 4720 Dexter Street, N. W., Wash- 
ington, D. C. 


“‘upon the terms and conditions as follows: Total price of 
property: $111,250.00 ONE HUNDRED ELEVEN THOU- 
SAND AND TWO HUNDRED FIFTY Dollars. 


‘‘The purchaser agrees to pay ONE HUNDRED ELEVEN 
THOUSAND TWO HUNDRED FIFTY Dollars $111,- 


250.00 in cash at the date of settlement, of which sum, the 
deposit above mentioned of $6000.00 shall be a part: 


“eee 


“‘The property is sold free of encumbrance, 


“Title is to be good of record, subject however, to cove- 
nants and restrictions of record, if any, otherwise, the 
deposit is to be returned and sale declared off at the option 
of the purchaser, unless the defects are of such character 
that they may readily be remedied by legal action, but the 
seller and Agent are hereby expressly relased from all lia- 
bility for damages by reason of any defect in the title. In 
case legal steps are necessary to perfect the title, such 
action must be taken promptly by and at the seller’s ex- 
pense, whereupon the time herein specified for full settle- 
ment by the purchaser will thereby he extended for the 
period necessary for such action.’’ 

* * e * * * * * * * 
‘¢The seller and purchaser hereby agree to make full settle- 


ment in accordance with the terms hereof within thirty days 
of the date of acceptance of this contract, by mutual agree- 
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ment of both parties, provided title has been reported, if 
promptly ordered. If the purchaser shall fail to do so, the 
deposit may be forfeited at the option of the seller; in 
which event the purchaser shall be relieved from further 
liability hereunder. Or, the seller may refuse to accept 
the forfeiture of the deposit, and may avail himself of any 
legal or equitable rights which he may have under this 
contract. If the deposit be forfeited, the seller shall allow 
the agent one-half thereof, as compensation for his services, 


“wee 


“This contract, made in triplicate, when ratified by the 
seller, contains the final and entire agreement between the 
parties hereto, and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 


‘¢ Awe CARTER GREENE 
For Sanvoz, Ixc. 


‘We the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be our 
contract. 


“13 Sept. 1956 


/s/ J. Burke WILKINSON 
Purchaser 


** Accepted by Owner: 
“13 Sept. 1956 
/s/ Ropertck R, ALLEN 
Seller 


/s/ Maypetite C. ALLEN 
Wife of Seller’’ 


Excerpts From “Matheson” Deed—Exhibit B to Stipulation of 
Facts [Plaintiffs’ Exhibit No. 3, D.C.D.C.] 


[Excerpt from Deed dated 24 August 1937, between 
George E. Hamilton, Jr. and The Union Trust Company, 
Executors and Trustees under the will of Susie A. Curran, 
parties of the first part; and Malcolm Matheson, party of 
the second part. Preamble, metes and bounds descriptions 
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of the parcels conveyed and the signatures and acknowl- 
edgments have been omitted. Parcels 1 and 2 which are the 
subject of the conveyance are respectively marked Lot 
‘A’ and Lot ‘B’ on the plat attached to the deed.] 


* * * * * * * * * es 


“*In accepting this Deed the party hereto of the second 
part, as is evidenced by his signature hereto, does hereby 
covenant and agree for himself, his heirs and assigns, to 
and with the parties hereto of the first part, their succes- 
sors and assigns, as follows: 


1. That only one detached dwelling house shall be erected, 
maintained or suffered to remain upon each of the parcels 
of land hereinbefore described, 


2. That said land shall be used exclusively for private 
dwelling house purposes, and that no apartment house, flat, 
dwelling or building designed for the residence of more 
than one family, shall be erected, maintained or suffered to 
remain on the said land. 


3. That said land and any building erected or which may 
be erected thereon shall not be used or permitted to be used 
for any trade, business, manufacturing or mercantile pur- 
pose, place of public entertainment, boarding house, hotel, 
tavern, dance hall or other resort. 


4. That no part of said land shall ever be used, occupied, 
by, sold demised, transferred, conveyed unto or in trust for, 
leased rented or given to any Negro or persons of the 
Semitic race, blood, or origin, which racial description 
shall be deemed to include Armenians, Jews, Hebrews, 
Persians and Syrians, except that this Paragraph shall not 
be held to exclude partial occupancy of the premises by 
domestie servants of the party hereto of the second part, 
his heirs and assigns. 


5. That no nuisance, advertising sign, billboard or other 
device, shall be permitted, erected, placed or suffered to 
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remain upon said premises, nor shall said premises be used 
in any way for any purpose which may endanger the health 
or unreasonably disturb the quiet, of any owner of the ad- 
joining or adjacent land. 


6. That no line, fence or wall of any kind shall be erected, 
placed or suffered to remain upon said premises, unless and 
until the written consent of the parties hereto of the first 
part, or their successors be first had and obtained therefor. 


7. That no improvements of any character shall be 
erected or installed or suffered to remain upon the said 
land, unless and until the plans and specifications, design, 
color scheme and location of said improvements on said 
land shall have been approved in writing by the said par- 
ties hereto of the first part, or their successors, and that 
no change shall be made in the elevation, design, color 
scheme or location of any improvements on said land after 
original construction has begun without such written con- 
sent being first had and obtained. 


And the said parties hereto of the first part as Executors 
and Trustees under the will of Susie E. Curran deceased, 
and for their successors and assigns do hereby covenant 
and agree with the party hereto of the second part, his 
heirs and assigns, that any and all deeds of conveyances 
from the parties hereto of the first part as Executors and 
Trustees under said will, of the remaining property shown 
on plat attached hereto and made part of these presents, 
shall contain restrictive covenants, which covenants shall 
be substantially similar te those hereinabove set forth.’’ 
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Plat attached to 
Exhibit B to Stipulation of Facts 
(Plaintiffs’ Exhibit No. 3, D.C. D.C.) 


| 


yy Lot AREAS, INDICATED ARE APPROXIMATE ONLY. 
44,000” Tota Lot Area NorTH of DexTeR ST.= +#/5,600° 


The size and dimensions of the verious parcels shown 


heveen ave not definitely determined. 
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Excerpt From Letter Dated October 22, 1956 From Appellants 
to Appellees Allen—Exhibit I to Stipulation of Facts— 
[Plaintiffs’ Exhibit No. 6, D.C.D.C.] 


Re: Proposed Purchase and Sale 
of 4720 Dexter Street, N. W. 
Taxes as Parcel 12/409 


Dear General and Mrs. Allen: 


In the September 13, 1956 contract between us (which 
was extended by letter agreement dated October 15) relat- 
ing to the proposed purchase and sale of the Dexter Street 
premises, you will recall that. the property is stated to be 
free of encumbrances, and that the title is required to be 
good of record but subject to covenants and restrictions of 
record; and that otherwise the deposit is to be returned 
and the sale called off, at our option. 


As we pointed out in the letter of October 15, the prem- 
ises are subject to certain covenants which are binding on 
present owners and on succeeding owners of the parcels 
involved. It sometimes happens that owners of real estate 
are not in fact fully informed with respect to the terms and 
conditions of covenants which are applicable to their prop- 
erty, but they are nevertheless bound by them. In your 
own case for instance, the restrictive covenants are not 
set forth in the deeds by which you acquired title to the 
parcels; the covenants are, however, referred to in those 
deeds, and are fully binding upon you and upon subsequent 
owners. 


As soon as the title company brought these covenants to 
our attention, we investigated them and we find that some 
of them have been violated and are currently being violated. 
We found that these violations are substantial and strike at 
the heart of the basic purpose for which the covenants 
were imposed. 


In 1937, at the time that the Union Trust Company and 
Mr. Hamilton, as Trustees under the Will of Susie E. Cur- 
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ran, began to dispose of the parcels in the Dexter Street 
block, they imposed these restrictive covenants on the first 
purchaser of any of the parcels, and covenanted to impose 
similar restrictions on all the other lots under their control 
as Trustees, and which included all the lots on both sides of 
Dexter Street between Foxhall Road and 49th Street, N. W. 
The Trustees imposed the covenants specifically on each 
parcel as they sold it in accordance with their 1937 com- 
mitment to do so. The restrictions on the westernmost 
parcel which you purchased were imposed by the Trustees 
by a deed recorded in 1946. 


These covenants were imposed on each of the parcels as 
part of a general scheme to establish and maintain a high 
grade residential area, and were imposed for the continuing 
benefit of all purchasers in that area who took title subject 
to them. The purpose and intent of these covenants is 
clear. They were imposed in order to assure that each 
separate parcel would remain as an integral unit contain- 
ing one and only one high grade residential single family 
house with ample grounds around it to separate it from its 
neighbors. The covenants require that each owner obtain 
the prior approval of the Trustees with respect to the loca- 
tion, design and even the color scheme of any improvements 
to be made on each lot. Each of the lots which was estab- 
lished was large in size and was intended to be kept large. 
The size and shape of each lot was established for purposes 
of the entire area in the original 1937 covenant of the 
Trustees, and the Trustees do not have the authority to 
vary the size and shape of the lots thus established. 


The westernmost of the two lots involved here (which, for 
purposes of convenience I shall refer to as Parcel 12/320) 
was and is subject to these restrictive covenants of record. 
The Trustees were at one time asked to give permission to 
split that lot, with a view to its owner selling the western- 
most portion of the split parcel to a third person for resi- 
dential purposes, while the owner wished to retain the 
easternmost portion of the parcel for his own purposes. 
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The Trustees very properly advised the owner in writing 
that they had no authority te approve the splitting of the 
lot. Any such splitting would result in a substantial de- 
parture from the established scheme for the maintenance of 
the high grade residential character of the neighborhood, 
and would have required the approval of the other parcel 
owners on Dexter Street who are subject to the same cove- 
nants. The fact remains that the westernmost part of Par- 
cel 12/320 has been split off and conveyed to a Dr. Moretti, 
who is now in the process of constructing a house on it. The 
easternmost part of the parcel is an integral part of your 
4720 Dexter Street property which was the subject of our 
agreement. 


The splitting of that parcel constitutes a violation both 
of the restrictive covenants which are applicable to it, and 
of the spirit and purposes behind them. The covenants are 
further violated by the fact that Dr. Moretti is building a 
house on the portion of Parcel 12/320 which he owns, while 


at the same time a part of your own house has been built on 
a portion of the same parcel which you own. This means 
that your real estate and that owned by Dr. Moretti are in 
violation of the covenants, a violation which cannot be 
quickly or easily repaired. 


* * * * * * * ° e * 


These violations of these basic covenants result in a sub- 
stantial and continuing diminution of the value of the 
premises both at the present time and for future owners of 
the property. Under the circumstances the essential condi- 
tions of the purchase contract have not been met, and we 
regret to advise you that we hereby exercise our option 
under the contract to declare the sale off. 


We regret that this action is necessary, because we feel, 
as you do, that the house itself is a highly desirable one and 
one in which we would have enjoyed living. The fact re- 
mains, however, that the purchase of this property, sub- 
jected as it is to substantial and continuing violations of 
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the covenants, will expose any owner irreparably to eco- 
nomic losses and to loss of the quiet enjoyment of the 
property, losses which are wholly out of proportion to the 
sale price contemplated in the September 13 contract. 


Sincerely yours, 


/s/ 


J. BuRKE WILKINSON 


Excerpt From Letter Dated October 22, 1956 From the District 
Title Insurance Company to Sturgis Warner, Attorney for 
Appellants—Exhibit O to Stipulation of Facts—(Plaintifis’ 
Exhibit No. 10, D.C.D.C.) 


In re: Case No. 403021—Premises 
No. 4720 Dexter St. 


Dear Mr. Warner: 


On Friday, October 12, 1956 at a conference in our office, 
the undersigned and Mr. H. Stanley Stine of our Com- 
panies informed you verbally that, subject to a plat of 
survey being furnished us, these Companies would issue a 
full coverage owner’s title insurance policy to your clients, 
Mr. and Mrs. J. Burke Wilkinson, who proposed purchas- 
ing property known as Parcel 12/409, improved by prem- 
ises No. 4720 Dexter Street, N. W. We further stated that 
such title policy would indicate that although there ap- 
peared to be a slight violation of the covenant against more 
than one dwelling on a lot, our Companies would insure 
your clients against loss by reason of such violation. * * * 


The above property is composed of two parcels of land, 
the one on the West being former Parcel 12/320, and the 
one on the East being former Parcel 12/321. 


A plat of survey made by E. J. Shepherd, Jr., Surveyor, 
dated October 16, 1956, indicates all of premises No. 4720 
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Exhibit H to Stipulation of Facts 
(Plaintiffs’ Exhibit No. 5 D.C. D.C.) 
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Dexter Street, N. W., except portions of two porches at 
the Southwest corner of the building, is erected on Parcel 
12/321. Said survey also indicates a fence is located 
slightly East of a Western boundary line of Parcel 12/409. 


Information has also been furnished us by you that Dr. 
Frederic. A. Moretti is constructing a home on Parcel 12/ 
408, which land is carved from said former Parcel 12/320, 
and that you consider this a violation of the ‘‘one building’’ 
covenant, because of the projection beyond the division line 
of Parcels 12/320 and 12/321 of the portions of porches of 
premises No. 4720 Dexter Street, N. W. 


We hereby affirm our statement made to you on October 
12th, that notwithstanding a slight violation of the covenant 
as to not more than one dwelling being erected on said 
Parcel 12/320, these Companies will issue to your clients, 
Mr. and Mrs. J. Burke Wilkinson, as purchasers of Parcel 
12/409, our full coverage owner’s title policy, indicating 
there has been a slight violation of the above covenant, but 
will insure your clients against any loss by reason of such 
violation. 


Very truly yours, 


W. Outver Donoxoe, 
Vice President and Title Officer 
WOD:cl 


ee: Sandoz, Inc., +42 Dupont Circle, N.W. 
Attention: Thomas Sandoz 
John L, Lasky, 509 Albee, Bldg., 
1426 G Street, N. W. 
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Excerpt From Letter Dated October 25, 1956 From Appellees 
Allen to Appellant J. Burke Wilkinson—-Exhibit J to Stip- 
ulation of Facts—(Plaintifis’ Exhibit No. 7, D.C.D.C.) 


Dear Mr. Wilkinson: 


Careful consideration has been given to your letter of 
October 22, 1956 in connection with which we have had the 
benefit of the advice of our attorney, John L. Laskey, whose 
offices are in the Albee Bldg., Washington, D. C. We do 
not recognize your claimed right to ‘‘declare the sale off’’ 
and your request for the return of the deposit is rejected. 


/s/ Rovertck R. ALLEN 
/s/ Maype.te C. ALLEN 


ee: Sturgis Warner, Esq. 
Sandoz, Inc. 
W. Oliver Donohoe 


Excerpt From Letter Dated October 30, 1956 From Appellant 
J. Burke Wilkinson to Appellees Allen—Exhibit K to Stip- 
ulation of Facts—(Plaintiffs’ Exhibit No. 8, D.C.D.C.) 

Subject: Contract for Purchase and Sale of 4720 Dexter 
Street, N. W., Taxed as Parcel 12/409 


Dear General and Mrs. Allen: 

s * * * * . . * * * 
7. *** Jt is further clear that the fact that an insurance 

company is willing to insure us against certain of the con- 

sequences of such a title cannot and does not make the title 

good and does not make the title acceptable to us. 


8. Fortunately, there is a way by which you may be able 
to eure the defects of title readily. It is to arrange with 
the other property owners who are subject to the same 
eovenants to give written consent to the shifting of the 
boundary line to which the covenants apply. By an appro- 
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priate agreement among covenantees this boundary can be 
shifted from the present line between parcels 12/320 and 
12/321 so as to coincide with the boundary which you have 
established with Dr. Moretti for conveyancing purposes, 
and which may be referred to briefly as the line between 
your parcel 12/409 and Dr. Moretti’s parcel 12/408. 


9. Such an amendment of the boundary line will, of 
course, require the consent of all the owners of property on 
both sides of the block on Dexter Street, and of the owners 
of any other properties which are subject to the same 
neighborhood covenants imposed by the Union Trust Com- 
pany and by Mrs. Hamilton as trustees under Mrs. Cur- 
ran’s will. I suggest that you may wish to discuss the 
matter with the trustees and to ask their acquiescence in 
the proposed agreement before approaching the other prop- 
erty owners. I am sure that the trustees will be glad to ad- 
vise you as to the names of the other owners who are sub- 
ject to the covenants, but in the event that you wish to make 
a run-down on the matter in the office of the Recorder of 
Deeds, I suggest that you start with the deed of the Union 
Trust Company and George A. Hamilton, Jr., trustees, to 
Malcolm Mathieson, recorded August 5, 1937 in Liber 7137, 
Folio 589, and deeds stemming therefrom. 


Sincerely yours, 


J. Burke Witkrxson 
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Excerpt From Letter Dated November 2, 1956 From Appellees’ 


Attorney to Appellants’ Attorney—Exhibit L to Stipula- 
tion of Facts—(Plaintiffs’ Exhibit No. 9, D.C.D.C.) 


Re: 4720 Dexter Street, N. W. 
Dear Mr. Warner: 


Mr. Wilkinson’s letter of October 30th, which you de- 
livered to me Wednesday, has been discussed with Gen. 
and Mrs. Allen. Particular attention was given para- 
graphs 8 and 9 appearing on page 3. 


In spite of the fact that the Allens and I consider that 
their stated position is entirely just and proper, I have 
undertaken to make a preliminary survey into the feasi- 
bility and practicability of the suggestions in said para- 
graphs 8 and 9. The procedures outlined would be time 
consuming in view of the necessity for direct communica- 
tion with the owners of some thirty properties. Were it at 


all necessary to perfect their tender, the Allens would will- 
ingly and promptly undertake the task, but in view of the 
fact, which must be known to your clients, that they went 
to considerable inconvenience and expense to vacate their 
residence and make it ready for delivery, they do not wish 
to continue indefinitely in a situation which requires them 
to maintain two properties. 


While, as I have above indicated, our position is that the 
present boundary line between the Allen and Moretti prop- 
erty is properly established and that there is no need for 
further agreement with respect thereto, Gen. and Mrs. 
Allen are willing to allow a reduction in an amount of 
$500. in the purchase price towards the expense of securing 
the suggested agreement of property owners, but will not 
undertake this task themselves nor will they extend the 
date of settlement for the purpose of permitting that to be 
done. This offer should in no way be construed as an ad- 
mission of the existence of any title defect or of any in- 
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validity of the tender of performance heretofore made and 
hereby renewed. 


* * * * * * * 
Very truly yours, 


/s/ Joun L. Laskey 
John L. Laskey 
JLL/rh 
ce: Sandoz, Ine. 
W. Oliver Donohoe 
J. Burke Wilkinson 


Excerpt From Letter Dated November 9, 1956 From Appellants’ 
Attorney to Appellees’ Attorney—Exhibit M to Stipulation 
of Facts—(Plaintiffs’ Exhibit No. 10, D.C.D.C.) 


Re: 4720 Dexter Street, Northwest 
Dear Mr. Laskey: 


Thank you for your letter of November 2. 


* * * * * * * * * 


We were advised by your letter of November 2 that the 
Allens do not wish to undertake to clear up this title situa- 
tion in the manner suggested by Mr. Wilkinson in his letter 
of October 30. We note, moreover, that the date of Novem- 
ber 5, 1956, to which Mr, Wilkinson referred in paragraph 
11 of his October 30th letter, has come and gone and neither 
Mr. Wilkinson nor I have received advice from General and 
Mrs. Allen that they are in fact proceeding or will proceed 
to remedy the title situation. Under the circumstances, as 
Mr. Wilkinson has advised you, the sale of the property 
is off in its entirety, and Mr. Wilkinson is, of course, not 
obligated to proceed further under the contract. 


I note from your letter that General and Mrs. Allen, al- 
though themselves refusing to take prompt action at their 
expense to remove the title defects from the property which 
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they contracted to sell, have asked the Wilkinsons to con- 
sider taking on the responsibility of removing the defects 
themselves after purchase, and have suggested a $500 re- 
duction in the sale price as a contribution toward the ex- 
penses of the Wilkinsons in taking on these additional op- 
erations. It is, of course, up to the sellers, and not to the 
purchasers, to remove these title defects, and the Wilkin- 
sons are not interested in taking on these responsibilities 
which do not belong to them. 


I am sending a copy of this letter to Sandoz, Inc., in ac- 
cordance with instructions from the Wilkinsons. 


Sincerely yours, 


/s/ Sturcis WARNER 


Letter Dated October 29, 1953 From George E. Hamilton and 
Union Trust Company of the District of Columbia, Trus- 
tees u/w Susie E. Curran, Deceased, to Frank S. Phillips 
(Building Contractor for Appellees Allen)—Exhibit X to 
Stipulation of Facts—(Plaintiffs’ Exhibit No. 13, D.C.D.C.) 


Dear Mr. Phillips: 


This is to acknowledge receipt of letter of your Mr. 
George M. Carpenter of October 19, 1953 advising that the 
owners of Parcels 12/320 and 12/321 desire our permission 
to divide these properties in accordance with the plat en- 
closed. 


This is to advise you that we doubt whether we have au- 
thority to grant such permission. We have, however, been 
in touch with our consulting architect, Mr. Chatelain, who 
advises that in his opinion the resubdivision requested 
would not be detrimental to the neighborhood. We are of 
the same opinion and would not raise any objection unless 
there is strong opposition from the adjacent property 
owners. 

Yours very truly, 
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Exhibit Q to Stipulation of Facts [Plaintiffs’ Exhibit 
No. 12, D.C.D.C.] 


UNION TRUST COMPANY 
OF THE DISTRICT OF COLUMBIA 


(403021) 
December 19, 1955 


Dr. Frederick A. Moretti 
1026 16th Street, N.W, 
Washington, D. C. 


Dear Doctor Moretti: 


Please be advised that the plans and front elevation of 
the dwelling you propose to build on Dexter Street, N.W., 
on part of parcel 12/320, which plans and front elevation 
were prepared by Harvey P. Baxter, and were approved by 
our architect, Mr. Leon Chatelain, Jr., as evidenced by his 


approval noted thereon, are approved by us. 

As trustees, we feel that we should not approve or dis- 
approve the re-subdivision of the lot, but our architect, as 
you have been informed, has approved the erection of the 
above referred to dwelling on the lot as changed, 


Very truly yours, 


(initialed) 
Grorce BE. Hamiuroy, Jr. 


Uxion Trust Company or THE 
District or Cotumsta 
By: (initialed) 
J. Westry Crampirt, Jr. 
Vice President and Trust Officer 
Trustees under the Will of 
Susie FE. Curran, deceased. 
ee: Mr. Frank 8. Phillips 
927 15th Street, N.W. 
Washington 5, D. C. 
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Civil Action No. 1935-58 
Findings of Fact and Conclusions of Law 
FINDINGS OF FACT 


1. By a contract of sale dated September 13, 1956, plain- 
tiff J. Burke Wilkinson entered into a contract with defend- 
ants Roderick R. Allen and Maydelle C. Allen for the pur- 
chase of improved property located at 4720 Dexter Street, 
N.W., described as Parcel 12/409 on the tax records in the 
District of Columbia. The defendant Sandoz, Inc. handled 
the transaction through its agent, Anne Carter Greene. 
The contract of sale states, among other things, that ‘*The 
property is sold free of encumbrance. Title is to be good 
of record, subject, however, to covenants and restrictions 
of record, if any, otherwise, the deposit is to be returned 
and sale declared off at the option of the purchaser... . 7’ 
The plaintiffs placed a deposit of $6,000 with the defendant 
Sandoz, Inc., as agent for the defendants Allen. 


2. Plaintiffs refused to consummate the contract of sale 
on the grounds that the defendants ‘‘Allen . . . failed to 
furnish title good of record, subject to covenants and re- 
strictions of record, and . . . failed to convey the property 
free of encumbrances. ...’’ The basis for the plaintiffs’ 
refusal was the contention that the defendants Allen had 
violated a restrictive covenant providing ‘That only one 
detached dwelling house shall be erected, maintained or 
suffered to remain upon each of the parcels of land... ”’ 
on each side of Dexter Street, N.W., between Foxhall Road 
and 49th Street, N.W. in the District of Columbia, which 
was known as the ‘“‘Curran Tract.’’ 


3. The Parcel 12/409 referred to hereinabove in Finding 
of Fact No. 1, was formerly part of the “‘Curran Tract,” 
and was owned by the Union Trust Company and George 
E. Hamilton, Jr., as executors and trustees under the wili 
of Susie B. Curran. 
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4. In 1937, George I. Hamilton, Jr. and the Union Trust 
Company (hereinafter referred to as **Trustees’’) sold 
two parcels of the Curran Tract to one Maleolm Matheson. 
This deed represented the first conveyance of land in the 
Curran Tract by the Trustees. In this deed, the Trustees 
imposed and the grantees accepted a group o7 seven cove- 
nants, restricting the use of the land, and in the same deed 
the Trustees covenanted that they would insert substan- 
tially similar restrictions in all subsequent deeds “of the 
reinaining property shown on the plat attached [to the 
deed] and made part of these presents. ...”’ 


5. On the plat attached to the 1937 deed appears the fol- 
lowing notation: 
Lot Areas, indicated are Approximate Only. Total Tot 
Area North of Dexter St. — 415,600 (Sq. I't.). The size 
and dimensions of the various parcels shown hereon 
are not definitely determined, 


G. In the period 1937-1952, the Trustees sold the remain- 
ing land in the Curran Traet by parcels to individual pur- 
chasers. Twenty-cight deeds recorded in the Office of the 
Recorder of Deeds, in addition to the ‘Matheson’? deed, 
constitute the original deeds executed by the Trustees to 
the parcels in the said Curran Tract. The restrictive cove- 
nants mentioned in Finding of Fact No. 4, hereinabove, are 
incorporated in all of the deeds, either by reference to the 
“*Matheson’’ deed, or where the restrictive covenants are 
set forth specifically, they are substantially similar to the 
seven numbered covenants set forth in the ‘*Matheson”’ 
deed. 


7. The seven restrictive covenants are as follows: 


1, That only one detached dwelling house shall be 
erected, maintained or suffered to remain upon each 
of the parcels of land hereinbefore described. 


2. That said land shall be used exclusively for pri- 
vate dwelling house purposes, and that no apartment 


38 


house flat, dwelling or building designed for the resi- 
dence of more than one family, shall be erected, main- 
tained or suffered to remain on the said land. 


3. That said land and any building erected or which 
may be erected thereon shall not be used or permitted 
to be used for any trade, business, manufacturing or 
mercantile purpose, place of public entertainment, 
boarding house, hotel, tavern, dance hall or other re- 
sort. 


4, That no part of said land shall ever be used, occu- 
pied by, sold, demised, transferred, conveyed into or in 
trust for, leased, rented or given to any Negro or 
Negroes, or any person or persons of Negro blood or 
extraction, or to any person or persons of the Semitic 
race, blood or origin, which racial description shall be 
deemed to include Armenians, Jews, Hebrews, Persians 
and Syrians, except that this Paragraph shall not be 
held to exclude partial occupancy of the premises by 
domestic servants of the party hereto of the second 
part, his heirs and assigns. 


5. That no nuisance, advertising sign, billboard or 
other device, shall be permitted, erected, placed or suf- 
fered to remain upon said premises, nor shall said 
premises be used in any way for any purpose which 
may endanger the health or unreasonably disturb the 
quiet, of any owner of the adjoining or adjacent land. 


6. That no line, fence or wall of any kind shall be 
erected, placed or suffered to remain upon said prem- 
ises, unless and until the written consent of the parties 
hereto of the first part, or their successors be first had 
and obtained therefor. 


7. That no improvements of any character shall be 
erected or installed or suffered to remain upon the said 
land, unless and until the plans and specifications, de- 
sign, color scheme and location of said improvements 
on said land shall have been approved in writing by 
the said parties hereto of the first part, or their succes- 
sors, and that no change shall be made in the elevation, 
design, color scheme or location of any improvements 
on said land after original construction has begun 
without such written consent being first had and ob- 
tained. 
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8. A 1945 plat entitled ‘‘Resubdivision of Blanchard 
Park, formerly known as the Curran Tract,’’ was admitted 
into evidence to illustrate how the Curran Tract was ac- 
tually subdivided and sold by the Trustees, and for the 
purpose of identifying the pertinent parcels. It has not 
been recorded in any official governmental records in the 
District of Columbia. 


9. The 1937 plat shows 26 parcels. The 1945 plat shows 
the same area divided into 31 parcels. No evidence was 
introduced to show who, if anyone, consented to this in- 
crease in the density of the area from that established by 
the recorded 1937 deed and plat. 


10. Among the parcels sold by the Trustees, as described 
on the 1945 plat, were two adjoining parcels identified as 
Parcels 12/320 and 12/321, sold respectively to one Hawley 
and one Bogue by the Trustees in 1946. 


11. A year or more prior to the execution of the purchase 
and sale contract with plaintiff J. Burke Wilkinson, defend- 
ants Allen had purchased Parcel 12/321 and the adjoining 
Parcel 12/320, by separate transactions, and thereupon had 
caused the residence known as 4720 Dexter Street, N.W. 
to be built partly on Parcel 12/321 and partly on Parcel 
12/320, as shown by the House Location Plat dated Octo- 
her 16, 1956 and signed by E, J. Shepherd, Jr., Surveyor. 
Said plat correctly represents the configuration of Parcel 
12/409, correctly indicates the location of the dividing line 
between original Parcels 12/321 and 12/320, and correctly 
indicates the location of the house known as 4720 Dexter 
Street, N.W. 


12. Prior to entering into this contract with plaintiff J. 
Burke Wilkinson, defendants Allen split off a portion of 
Pareel 12/320, amounting to approximately half the area 
of the parcel, and sold such portion (redesignated as Parcel 
12/408 for tax purposes) to a Doctor Moretti, with the 
knowledge that Dr. Moretti planned to build a house there- 
on. Thereafter the remaining land of the defendants Allen, 
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consisting of Parcel 12/321 and the remaining portion of 
12/320, was collectively redesignated for property tax pur- 
poses as Parcel 12/409. It is this same Parcel 12/409 which 
defendants agreed by the subject contract to sell to plaintiff 
J. Burke Wilkinson. 

13. The only covenants running with the land in question 
are those set forth in Finding of Fact No. 7 hereinabove. 
They contain no express or implied prohibition against re- 
subdivision or relocation of lot lines, except insofar as said 
resubdivision or relocation would be inconsistent with or 
contrary to the express covenants. 


14. On that portion of Parcel 12/320 which defendants 
Allen had sold to Dr. Moretti, excavation for the basement 
of a house had been commenced on or about August 27, 
1956, and was substantially completed on or about Septem- 
ber 13, 1956, and construction of the house in the excava- 
tion began shortly after September 13, 1956, and by No- 
vember 9, 1956, substantial progress in such construction 
had been made. 


15. By letter dated October 29, 1953, from the Trustees 
to Mr. Frank S. Phillips, the Trustees stated in regard to 
the defendants’ property, then designated as Parcels 12/320 
and 12/321, that they doubted whether they had the author- 
ity to grant permission to the owners to divide the prop- 
erty as was subsequently done. The Trustees further 
stated that they had been in touch with their consulting 
architect, Mr. Leon Chatelain, Jr., and that Mr. Chatelain 
had advised them ‘‘that in his opinion the resubdivision re- 
quested would not be detrimental to the neighborhood.”’ 
The Trustees further advised Mr. Phillips that ‘‘We are 
of the same opinion and would not raise any objection, un- 
less there is strong opposition from the adjacent property 
owners.’’ No evidence of any opposition was introduced. 


16. By letter dated December 19, 1955, the Trustees wrote 
to Doctor Moretti, the purchaser of that part of Parcel 
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12/320 which had been split off by the defendants Allen, 
advising him that the plans and front elevation of the 
dwelling he proposed to build on Dexter Street, N.W. on 
said part of Parcel 12/320, had been approved by the archi- 
tect, Mr. Leon Chatelain, Jr., and that said plans were also 
approved by the Trustees. The Trustees further stated 
that ‘‘we feel that we should not approve or disapprove the 
resubdivision of the lot, but our architect, as you have been 
informed, has approved the erection of the above-referred 
to dwelling on the lot as changed.”’ 


17. The purpose of the seven restrictive covenants was 
to protect the high grade residential nature of the area 
covered by the covenants, and the actions of the defendants 
Allen in resubdividing the property, in constructing their 
house, and in selling off the Moretti property for the pur- 
pose of the construction of a separate residence, did not 
run counter to the foregoing purpose. 


18. Prior to the time of settlement on the contract of sale, 


the plaintiffs through their attorney, conferred with the 
District Title Insurance Company on Friday, October 12, 
1956. Subsequent to that conference, a letter dated Octo- 
ber 22, 1956, was sent to the plaintiffs’ attorney, Mr. Sturgis 
Warner, setting forth the position of the District Title In- 
surance Company as follows: 


“On Friday, October 12, 1956, at a conference in our 
office, the undersigned and Mr. H. Stanley Stine of our 
Companies informed you verbally that, subject to a 
plat of survey being furnished us, these companies 
would issue a full coverage owner’s title insurance 
policy to your clients, Mr. and Mrs. J. Burke Wilkin- 
son, who proposed purchasing property known as 
Parcel 12/409, improved by premises No. 4720 Dexter 
Street, N.W. We further stated that such title policy 
would indicate that although there appeared to be a 
slight violation of the covenant against more than one 
dwelling on a lot, our Companies would insure your 
clients against loss by reason of such violation. We 
also stated that if any line fence was located off of any 
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boundary line, that these companies would insert an 
exception in their title policy to the effect that the area 
located between the fence line and boundary line would 
not be insured. 


“<The above property is composed of two parcels of 
land, the one on the West being former Parcel 12/320, 
and the one on the East being former Parcel 12/321. 


“¢ plat of survey made by E. J. Shepherd, Jr., Sur- 
veyor, dated October 16, 1956, indicates all of the 
premises No. 4720 Dexter Street, N.W., except por- 
tions of two porches at the Southwest corner of the 
building, is erected on Parcel 12/321. Said survey 
also indicates a fence is located slightly Kast of a 
Western boundary line of Parcel 12/409. 


“Information has also been furnished us by you that 
Dr. Frederic A. Moretti is constructing a home on 
Parcel 12/408, which land is carved from said former 
Parcel 12/320, and that you consider this a violation 
of the ‘one building’ covenant, because of the projec- 
tion beyond the division line of Parcels 12/320 and 


12/321 of the portions of porches of premises No. 4720 
Dexter Street, N.W. 


“‘We hereby affirm our statement made to you on 
October 12th, that notwithstanding a slight violation 
of the covenant as to not more than one dwelling being 
erected on said Parcel 12/320, these Companies will 
issue to your clients, Mr. and Mrs, J. Burke Wilkinson, 
as purchasers of Parcel 12/409, our full coverage own- 
er’s title policy, indicating there has been a slight vio- 
lation of the above covenant, but will insure your 
clients against any loss by reason of such violation. 


“We have been informed that the fence referred to 
above is temporary in character and will be immedi- 
ately removed. If this is done and the above-mentioned 
surveyor inspects the property for its removal, and 
Will indicate the same on the above plat of survey, 
these Companies will, of course, make no exception in 
said title policy as to the area located between said 
fence and the boundary line.”’ 
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19. By letter dated October 30, 1956, to the Trustees from 
the plaintiff J. Burke Wilkinson, the plaintiff suggested 
that the defendants cure the defects of title by arranging 
with the other property owners to give written consent to 
the subdivision of Parcel 12/320. By letter dated Novem- 
ber 2, 1956, from the defendants’ attorney, John L. Laskey, 
to the plaintiffs’ attorney, Sturgis Warner, the plaintiffs 
were informed that: 


‘The procedures outlined would be time consuming 
in view of the necessity for direct communication with 
the owners of some thirty properties. Were it at all 
necessary to perfect their tender, the Allens would 
willingly and promptly undertake the task, but in view 
of the fact, which must be known to your clients, that 
they went to considerable inconvenience and expense 
to vacate their residence and make it ready for deliv- 
ery, they do not wish to continue indefinitely in a situa- 
tion which requires them to maintain two properties.’”’ 


20. The court takes judicial notice of the general custom 
and practice with respect to title insurance and real estate 
transactions in the District of Columbia, and finds that it is 
the general custom and practice in real estate transactions 
in the District of Columbia to protect the title to property 
by the use of title insurance. 


21. The District Title Insurance Company, being fully 
aware of the use made of the land in question by Dr. Mor- 
etti and by the defendants Allen, offered to plaintiffs its 
full coverage title insurance policy. 


CONCLUSIONS OF LAW 


1. The action of the defendants Allen in subdividing or 
relocating the division line between the two parcels previ- 
ously acquired by them, resulted in the creation of two 
separate parcels, and such resubdivision or relocation vio- 
lated no existing covenants affecting the property. 


2. Even if the covenant in regard to one dwelling house 
on one lot had been violated, such violation was chargeable 
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to the purchaser of Parcel 12/408 and to the purchaser 
thereof, Dr. Moretti, and not to the defendants Allen. 


3. The defendants Allen tendered the plaintiffs a good 
and marketable title and a title free of encumbrances. 


4. In the District of Columbia a purchaser must accept a 
title to property and otherwise perform his contract of sale, 
unless the title is not ‘‘free from reasonable doubt, and 
which might, therefore, within the range of reasonable 
probability expose him to the hazards of future litigation. 

_” Stated differently, a ‘‘trivial’’ objection will not 
defeat the performance of the contract of sale. (McCaffrey 
v. Little, 20 App. D. C. 116, 121 (1902) ) 


5. Even if the covenant in regard to one dwelling house 
on one lot had been violated, the plaintiffs, nevertheless, 
have not established by a preponderance of the evidence 
the allegation in Paragraph 7 of their complaint that the 
actions of defendants Allen in regard to the land resulted 


in ‘‘jeopardizing the high grade residential nature of the 
area which was sought to be protected by such cove- 


nant....”’ 


6. Even if the covenant in regard to one dwelling house 
on one lot had been violated, and even if it was the use that 
the defendants Allen made of their property which violated 
the said covenant, the plaintiffs’ objection to the title of- 
fered by the defendants Allen was a trivial objection, did 
not, within the range of reasonable probability “expose 
them to the hazards of future litigation ...,’’ and did not 
effect the marketability of the title to such property. 


7. The court is of the opinion that no title can with abso- 
lute certainty be known to be perfect, and there exists no 
instrument of precision to test it. For this reason, the 
market place has evidenced as an effective substitute by 
way of protection, the institution of title insurance, on 
which the market place in the District of Columbia must 
and does rely. In the District of Columbia good title is 
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synonymous with marketable title. The law must be framed 
and judged of in consideration of the practical affairs of 
men. Accordingly, this court in determining the question 
of marketability or reasonable doubt thereof, has given due 
weight to the fact that full coverage title insurance was 
offered to the plaintiffs. 


8. The plaintiffs have not established by a preponder- 
ance of the evidence that the title offered to them in this 
case was subject to a reasonable doubt and would within 
the range of reasonable probability expose them to the 
hazards of future litigation. 


9. The plaintiffs Wilkinson had no proper or reasonable 
basis to refuse to perform their contract, and upon such 
refusal defendants Allen were justified in evoking the for- 
feiture provision in the contract. 


10. The defendants’ motion for judgment should be 
granted and the plaintiffs’ complaint should be dismissed. 


/s/ Tamm 
Judge 


11/22 


Civil Action No. 1935-58 
Judgment 


This matter having come on for trial, and the defendants 
having moved for judgment, after the plaintiffs had com- 
pleted the presentation of their evidence, on the ground 
that the plaintiffs had not established their right to relief 
by a preponderance of the evidence, and the court having 
considered all the pleadings and evidence, and after a full 
and complete argument having been afforded to the parties 
hereto on the facts and the law, and in accordance with the 
Findings of Fact and Conclusions of Law entered herein, 
it is by the Court this 28 day of November, 1960, 
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Orperep that the defendants’ motion for judgment be and 
the same hereby is granted and the plaintiffs’ complaint is 
hereby dismissed. 


/s/ Tamm 
Judge 


Civil Action No. 1935-58 
Notice of Appeal 
Plaintiffs hereby appeal, to the United States Court of 
Appeals for the District of Columbia Circuit, from the 


judgment of the District Court, entered on November 28, 
1960, dismissing Plaintiffs’? Complaint. 


/s/ Sturcis WaRNER 
Sturgis Warner 
Attorney for Plaintiffs 


. ~ le 
Uniicd States Court of Appeas 
For the 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 16,200 


J. BURKE WILKINSON and FRANCES P., WILKINSON, 
| Appellants, 
v. 


RODERICK R. ALLEN, MAYDELLE R. ALLEN and 
SANDOZ, INC., | 


| Appellees. 


Appeal from Judgment of the United States District Court 
for the District of Columbia Dismissing Appellants‘ Complaint 


BRIEF FOR APPELLEES 


STATEMENT OF THE CASE 


On September 13, 1956, Appellants entered into a contract with the 
Appellees Allen for the purchase of certain improved property known as 
No. 4720 Dexter Street, N. W. The agreed purchase price was 
$111, 250.00. A deposit of $6,000.00 was placed with the Appellees’ 
real estate agent, Sandoz, Inc. The contract of sale, a standard form, 
recited inter alia that: | 
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"The property is sold free of encumbrance, 


"Title is to be good of record, subject however, 
to covenants and restrictions of record, if any, 
otherwise, the deposit is to be returned and sale 
declared off at the option of the purchaser, 

* * * 


"The seller and purchaser hereby agree to 

make full settlement in accordance with the terms 

hereof within thirty days of the date of acceptance of 

this contract, by mutual agreement of both parties, 

provided title has been reported, if promptly ordered. 

If the purchaser shall fail to do so, the deposit may be 

forfeited at the option of the seller; in which event the 

purchaser shall be relieved from further liability 

hereunder." 

Appellants subsequently refused to consummate the sale, on the 
ground that Appellees had failed to furnish "title good of record," and 
"failed to convey the property free of encumbrances." Specifically, 
Appellants alleged that the Appellees Allen had violated a restrictive 
covenant which provided that: 


"Only one detached dwelling house shall be erected, 
maintained or suffered to remain upon each of the parcels 
of land hereinbefore described." 
These allegations were denied by the Appellees, who, after 
Appellants' declination to proceed with the sale, invoked the forfeiture 


provisions of the contract. 


Appellants subsequently brought suit to recover the $6,000 deposit. 
At the conclusion of the Appellants' evidence, the District Court, Tamm, 
J., granted the Appellees’ motion to dismiss, and this appeal followed. 


STATEMENT OF FACTS 


THE HISTORY OF THE CURRAN TRACT 


The tract out of which this litigation arises was owned by a Mrs. 
Suzie E. Curran, who began development in 1936. After her death, the 
development was continued by her Executors and Trustees, George E. 
Hamilton, Jr., andthe Union Trust Company of the District of Columbia. 
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In August of 1937, these Trustees deeded two parcels of land to one 
Malcolm Matheson. This deed was the first conveyance to a purchaser 
in the Curran Tract. 


The Matheson Deed contained seven restrictive covenants, which 
are set out on Pages 37-38 of the Appellants' Appendix. The two 
covenants germane to the issue now before the court, provided that: 

"Only one detached dwelling house shall be erected, 


maintained or suffered to remain upon each of the 
parcels of land hereinbefore described. 


* * * 


"No improvements of any character shall be erected 
or installed or suffered to remain upon the said land, 
unless and until the plans and specifications, design, 
color scheme and location of said improvements on 
said land shall have been approved in writing by the, 
said parties hereto of the first part, or their successors, 
and that no change shall be made in the elevation, design, 
color scheme or location of any improvements on said 
land after original construction has begun without such 
written consent being first had and obtained." 
The deed further contained a covenant by the Trustees that similar 
restrictions would be inserted in all subsequent deeds affecting the 


Curran Tract. 


In this deed there was no covenant preventing or forbidding resub- 
division of a lot, nor any covenant preventing or forbidding relocation 


of lot lines. 


Attached to the Matheson Deed and recorded with it was a plat 
(hereinafter referred to as "the 1937 plat") , which showed the tract to 
be divided into 26 parcels. This plat is reproduced at pages 19-20 of 
Appellants’ Appendix. 


The following notation was contained on the face of the plat: 


"Lot Areas Indicated are Approximate Only. Total Lot 
Area North of Dexter St. = 415,600. 


The size and dimensions of the various parcels shown 
hereon are not definitely determined." 


4 


At the trial, Appellants placed in evidence a plat dated 1945 and 
entitled "Resubdivision of Blanchard Park, formerly known as the 
Curran Tract - December 1945." This plat was never recorded and, 
apparently, was prepared by the Trustees for their own use. It is 
pertinent to note that this 1945 plat showed that the Trustees had divided 
the tract into 31 parcels. 


As the District Court found: 


"A 1945 plat entitled 'Resubdivision of Blanchard 
Park, formerly known as the Curran Tract,’ was 
admitted into evidence to illustrate how the Curran 
Tract was actually subdivided and sold by the Trustees, 
and for the purpose of identifying the pertinent parcels. 
It has not been recorded in any official governmental 
records in the District of Columbia. 


"The 1937 plat shows 26 parcels. The 1945 plat 

shows the same area divided into 31 parcels. No evi- 

dence was introduced to show who, if anyone, consented 

to this increase in the density of the area from that 

established by the recorded 1937 deed and plat." 

It is, of course, apparent from the record that this increase in 
density of the area was brought about by the activities of the Trustees 
in resubdividing and relocating the lot lines. The history of the lot 
which the 1937 plat shows as fronting 332 feet on Dexter Street is 
illustrative. The Trustess subsequently divided this parcel into two 
separate parcels, conveying the first to a certain Elizabeth I. Lowe in 
1939, and the other to Prentiss and Lucille Willson in 1946.1 


Moreover, in 1939, the Trustees dedicated a street to be known as 
"Dexter Terrace," which was cut through certain of the parcels shown 
on the 1937 plat. A comparison of the two plats establishes that the 
dedication of Dexter Terrace resulted in the creation of four additional 
parcels of land. 


2 Both the Lowe and Willson lots were improved by dwelling houses at the 
time that the parties hereto entered into the contract of sale. 
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No objections were ever registered by any of the property owners 
in the development to the activities of the Trustees in resubdividing the 
parcels and relocating the lot lines as hereinabove described. 


THE ACTIVITIES OF THE APPELLEES ALLEN 


Sometime prior to the execution of the contract of sale which is 
the subject of this litigation, the Appellees Allen purchased, by separate 
transactions, Parcel 12/321 (the area outlined in blue on the plat at 
Page 11 of Appellants’ Brief), and the adjoining parcel known as Parcel 
12/320 (the area outlined in red). Prior to beginning construction, Mr. 
Frank S. Phillips, contractor for the Appellees, secured from the Trustees 
their approval of the plans for the proposed dwelling (letter from Trustees 
to Phillips, Appellants' Appendix, Page 34; supplementary letter from 
same to same, Appellees' Appendix, Page 1 , Exhibit 10). 


As the house location plat, which was introduced into evidence 
(Appellees' Appendix, Page 3 ) shows, the Allens’ house was built on 
Parcel 12/321, with a very small portion of it, consisting of parts of 
two porches and a concrete slab, extending across the line between the 
two parcels onto Parcel 12/320. | 


Later, and prior to entering into the contract with the Appellants, 
the Appellees Allen sold a portion (approximately one-half) of Parcel 
12/320 to a Dr. Moretti. Their remaining property, consisting of 
Parcel 12/321 and the remainder of Parcel 12/320, was subsequently 
designated, for tax purposes, as Parcel 12/409; the portion of Parcel 
12/320 which had been sold to Dr. Moretti was, for the same purposes, 
designated Parcel 12/408. 


Before beginning construction, Dr. Moretti, in turn, sought the 


approval of the Trustees for his proposed dwelling. Although neither 
specifically approving or disapproving the resubdivision of the parcel, the 
Trustees, by letter dated December 19, 1955, (Appellees' Appendix, 

Page 2) advised Dr. Moretti that their architect, Mr. Leon Chatelain, Jr., 
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“has approved the erection of the above referred to dwelling on the lot 

as changed." Construction was thereafter.commenced by Dr. Moretti, 
and, on September 13, 1956, the date on which Appellants and Appellees 
entered into the contract of sale, the basement of Dr. Moretti's house had 
been substantially completed. 


It is worthy of note that, as is wholly apparent from the record 


(and as was stipulated) , there was no objection at any time by the Trustees 
or any of the existing property owners to the plans, or to the construction, 
by the Allens or Dr. Moretti. 


SUMMARY OF ARGUMENT 


Appellees respectfully submit that the District Court was correct 
in ruling that the Appellants, on the facts recited above, did not establish 
by a preponderance of the evidence that the title offered to them by the 
Appellees was subject to a reasonable doubt and would, within the range 
of reasonable probability, expose them to the hazards of future litigation. 


As the District Court found, the actions of the Allens in subdividing 
or relocating the division line between two adjoining parcels, both of 
which had been acquired by them, resulted in the creation of two separate 
parcels, and such resubdivision or relocation violated no existing covenants 
affecting the property. Moreover, the Court properly found that even if 
the one-dwelling-house covenant had been violated, the violation was 
chargeable to Dr. Moretti and not to the Appellees Allen. Further, the 
conclusion of the Court that the violation, if any, was "a trivial objection" 
which would not within the range of reasonable probability expose the 
purchasers to litigation is manifestly sound and fully supported by the 
documented record. The triviality of the objection is further emphasized 
by the finding of the Court that the violation, if any, did not result in 
jeopardy to the high grade residential nature of the area which was sought 
to be protected by the covenant. 
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The conclusion of the District Court that a trivial objection to 


title will not defeat the performance of a contract of sale is fully in 
accord with the controlling decisions in this jurisdiction. ' 


ARGUMENT 


In its Conclusion of Law No. 1, the District Court held that the 
action of the Appellees Allen in subdividing or relocating the division 
line between the two parcels previously acquired by them resulted in 
the creation of two separate parcels, and that such resubdivision or 


relocation violated no existing covenants affecting the property. 


This conclusion is, of course, predicated upon the Court's previous 
Finding of Fact that the restrictions imposed upon the Curran Tract con- 
tained no express or implied prohibition against the resubdivision or 
relocation of the lot lines. On a common sense basis, it seems inescapable 
that when the Allens purchased the second, adjacent parcel, the legal effect 
of such purchase was to merge the parcels in the Allens as one entity, 
regardless of any continuing differentiation for the purposes of convenient 
tax designation. Accordingly, when the Allens subsequently deeded part 
of their tract to Dr. Moretti, t.is, as the District Court held, resulted in 
the creation (or, equally properly, the re-creation) of two separate 


parcels. 


No covenant forbade this. It would be a strange rule, indeed, if 
our courts were to hold that a property owner could not deed away part 
of his property, whether or not the same would increase the density of 
the area, except where expressly or impliedly authorized’ by covenant 
to do so! Again as a matter of common sense, it would seem clear 
that the rule is quite the other way around, i.e., that a property owner 
may subdivide, except where expressly or impliedly forbidden to do so. 


Moreover, the history of the Tract, and the activities of the Trustees 
in the development thereof, including their approval of the Allen and 
Moretti plans as respectively presented, does not indicate concern by 
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anyone with the size of the parcels, i.e., with the density, but, rather, 
does indicate a commendable and continuing concern with maintaining 
the high grade residential nature of the area, which, it is quite pertinent 
to note, in the opinion of the Trustees' architect was not jeopardized by 
the construction by the Allens and, subsequently, Dr. Moretti. 


The propriety of the District Court's conclusion that even if the 
covenant in regard to one dwelling house on one lot had been violated 
such violation would be chargeable to Dr. Moretti would seem to be beyond 
question. It is wholly manifest that had Dr. Moretti not erected a dwelling 
on his parcel, there could have been no claim of covenant-violation. 
Thusly, it is obvious that the legal catalyst which set the present dispute 
in motion was the action of Dr. Moretti, the purchaser of Parcel 12/408, 
in actually constructing a dwelling on that parcel. His conduct cannot 
be charged to the Appellees Allen. 


Accepting, arguendo, the contention of the Appellants that the 
one-dwelling-house covenant had been violated, the District Court, after 
a painstaking and careful analysis of the evidence before it, characterized 
the assumed violation as a "trivial" one and, accordingly, applied the 
familiar rule that such an objection will not defeat performance. It is 
respectfully submitted that this view of the law of this jurisdiction is 
entirely sound, as the controlling decisions of this Court make amply 


clear. 


The leading District of Columbia case is McCaffrey v. Little, 
20 App. D.C. 116. There, a purchaser at a judicial sale sought relief 
from his contract, alleging that the title was defective and had been so 
declared by a title company.” It appeared that a serious question had 
arisen as to whether, under the terms of a will whereby the property had 
been devised, a fee simple estate, or merely an estate for life, had been 
created. Confronted with this, the Court affirmed an order releasing 


2 At bar, the title company offered Appellants a full-coverage title insurance 
policy, insuring them against "any loss" by reason of the alleged violation. 


9 


the purchaser from the sale, holding that the title was not so clear that 
the purchaser should be compelled to accept it and thus assume the hazard 
of future litigation with persons not before the Court. 


In so doing, the Court, speaking through Judge Shepard, said that: 


"The principle is well established in equity that a 
purchaser, under ordinary conditions, will not be com- 
pelled to accept a title not free from reasonable doubt, 
and which might, therefore, within the range of reason- 
able probability, expose him to the hazards of future 
litigation with parties not before the court and whose 
rights are incapable of conclusion by its decree. 


"It is not sufficient to defeat performance that there 
may be remote danger founded on objections apparently 
trivial; but, on the other hand, it is not necessary that 
the danger shall be apparent and imminent. Trust Co. 
v. Muse, 4 App. D.C. 12, 23, 24, and cases cited; * *" 
(Emphasis supplied) 


Interestingly enough, the Court then noted that: 


"Another and final objection is thus stated in the 
report of the title company: 'The probate of the will 
of (the decedent) is not conclusive upon his minor 
heirs, and a sale or conveyance made by said trustees 
of said premises will be subject to the rights of said 
minor heirs to contest the validity of said will.' 


"This is true, but the will is formal and regular 
upon its face, and has been executed in accordance with 
the requirements of the law. There is nothing in the 
record indicating the slightest suspicion of its validity 
for any cause, or suggesting any ground upon which it 
might probably be assailed. 


"The contingency of subsequent contest inheres in 
every case of probate where the testator may have died 
leaving minors among his heirs at law, and to permit it 
to be raised as a substantial objection to the specific 
enforcement of contracts of purchase, in the absence of 
any circumstances tending to excite belief, or even'sus- 
picion, of probable grounds, would create a serious 
restraint upon alienation. 


In the absence of such circumstances the objection 
would seem a trivial one that ought not to arrest perform- 
ance."" (Emphasis supplied) 
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The net effect of McCaffrey v. Little is quite instructive. On the 
one hand, the Court held that where a will under which title passed was 
so unclear as to the quality of the estate which passed under it that 
"litigation may not unreasonably be apprehended to follow," the title 
was not free "from reasonable doubt" and the purchaser would be 
excused from performance of his contract. On the other hand, however, 
the Court further held that notwithstanding that a purchaser might be 
proceeded against and divested of his title years later by persons not 
before the Court at the time of the sale, such an objection, in the absence 


of special circumstances, would be a "trivial" one not sufficient to 


defeat performance. 


Appellees respectfully submit that these two holdings of this Court, 
taken vis-a-vis, classically illustrate the judicial definition of "reasonable 
probability of exposure to future litigation” as that term is used by the 
Courts of this jurisdiction in these cases. It is elementary that where 
the quality of an estate passing under a will is uncertain, litigation is 
not only “probable” but frequently mandatory, so that to require a pur- 
chaser to accept such a title is essentially tantamount to propelling him 
into court. On the other hand, the fact that a title passed through probate 
proceedings might be attacked years later by minors who attained their 
majority subsequent to the sale, is only a "contingency," and too trivial 
an objection to defeat performance of the purchaser's contract. 


Another case decided by this Court -and illustrative of the ¥ulé is 
Crowley v. O'Neil, 50 App. D. C. 305, 271 F. 379. There, a purchaser 
bought in a property at auction, it being represented that the title was 
good of record. Subsequently, the purchaser refused to consummate the 
sale. It appeared that title to part of the property was not good of record, 
but the property owners contended that the title to that portion was sound 
through operation of adverse possession. In affirming a decree releasing 
the purchaser from his bid, this Court, speaking through Chief Judge 
Smith, said that: 
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"This, however, is not the kind of title which was 
offered for sale and which was bid for by O'Neil. It | 
may be that appellants can establish that they have — 
a good title to both of the pieces in dispute; but a 
lawsuit, in which all the parties interested in the land 
would be before the court, is necessary to determine 
that. * * *" 


"A long time ago it was the practice in chancery in 
a proceeding like this to decide either for or against) 
the validity of the title, and either to compel the pur- 
chaser to take it as good or to dismiss the bill on the 
score of its being bad. (Citing authorities) Now the . 
practice is to release the purchaser from his bid, 
where, as here, there is a substantial doubt concerning 
the validity of the title." (Emphasis supplied) 


Appellees respectfully submit that the rule announced in the fore- 
going decisions of this Court is of universal validity and application. Sup- 
porting decisions from other jurisdictions are collected at 55 American 
Jurisprudence, "Vendor and Purchaser," Sec. 167 ("Clear Title; Title 
Free from Reasonable Doubt"), Pages 638-640, wherein it is said that: 


"To be marketable, a title must be free from any 
reasonable objection of a reasonable purchaser. * * * 
The doubts raised as to title must be considerable and 
rational, and such that, although the court may, on the 
whole, consider the title good, yet it sees real and 
serious difficulty in relation to it. * * *A title to 
real estate may be good and clear and sufficient within 
the meaning of a contract of sale, although there may 
be a possibility of defect, if such possibility is not suf- 
ficient to raise a reasonable doubt. What is a sufficient 
ground for judicial doubt is not to be conclusively reduced 
to fixed and determinate principles, for it depends in some 
degree upon the discretion of the court.” 


Appellants complain that the District Court took cognizance of the 


fact that a title insurance company offered to them its full-coverage 
title policy, designed to insure them against "any loss" by . reason of the 
apparent violation. On this point, Judge Tamm said that (Appellants 
Appendix, Page 45): 


"x * * this court in determining the question of nets 
ability or reasonable doubt thereof, has given due weight 
to the fact that full coverage title insurance was offered to 
the plaintiffs." 
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Appellants contend that this is a "conclusion" to the effect that 
"insurance would cure the defect in the title." Appellees respectfully 
differ with this contention. The offer of insurance was merely one of the 
factors which the District Court took into consideration in determining that 
the title was marketable, and a factor which was given no more than its 
“due weight." The leading decision on this point is Plimpton v. Mattakeunk 


Cabin Colony, 9 F. Supp. 288 (Conn., 1934). There, the District Court 


stated the general rule that title must be free from reasonable doubt 
(noting that it "need not be perfect"), and that in determining marketability 
the courts "apply the tests developed by the market place where reasonable 
men prevail.” Turning to the factor of insurance, the Connecticut District 
Court said that: 


"I shall now comment upon one further point vigorously 
urged by the receivers, namely, the weight to be given 
a proffer of title insurance in determining any question 
of marketability. * * * it is elementary and requires no 
citation of authority to support it, that the court cannot 
be deprived of its judicial function to determine market- 
ability or a reasonable doubt thereof, that is, in the 
absence of the clearest convention between the parties 
that a proffer of such title insurance shall be binding 
and conclusive. But I have no doubt that the court, whether 
or not it may take judicial notice of the general custom 
and practice with respect to title insurance in real estate 
transactions, may consider the undisputed evidence before 
it of the custom and of the weight given in the market place 
to title insurance. The receivers’ counsel in their briefs 
state they have been unable to find a case on the question 
of the weight, if any, to be given in law to a proffer of 
insurance, and they suggest the difficulty is due to the 
absence of litigation for the very reason that insurance is 


so generally regarded by the buyer and seller as conclusive. 
* Ok * 


"Counsel urge that because no title can with absolute 
certainty be known to be perfect and there exists no 
instrument of precision to test it, the market place has 
evolved as an effective substitute by way of protection, 
the institution of title insurance, on which the market 
place must and does rely; and they urge that if '’a law 
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must be framed and judged of in consideration of the 

practical affairs of man’ (citing case) , the courts should 

in determining questions of marketability, or a reasonable 

doubt thereof, give great weight to evidence that the title 

is insurable." 

The Connecticut District Court felt that this argument was persuasive, 
and held that the title was marketable. It is manifest that Judge Tamm was 


impressed with, and adopted, this reasoning. 


Appellants alleged in their complaint, and the Appellees admitted, 
that the covenant in question had as its purpose the "establishing and 
maintaining of a high grade residential area," and further contended that 
the alleged violation of the covenant "jeopardiz(ed) the high grade resi- 
dential nature of the area." The District Court found that the evidence 
did not support this contention. The Appellees respectfully suggest that 
such finding was entirely appropriate in view of the evidence before the 
Court. 


The foreign authorities cited by the Appellants are interesting, but, 
it is submitted, are not dispositive of this case. There are any number of 


decisions involving restrictive covenants of various types and, while the 
general rules are widely known and applied, the results necessarily vary 
widely depending upon the factual situation before the particular court. 


The decisions of this Court, previously referred to, have made it 
abundantly clear that, even assuming a covenant violation, where the vio- 
lation is of such character as to be characterized as “trivial” , and, 
hence, not likely to expose the purchaser to future litigation, it cannot 
be seized upon as an excuse for non-performance of the contract of 


sale. 


S It might be noted that in the recent case of Hobbe v. Senerson, 32 Wash. 2d 
159, 201 P. 2d 156 (1948), the Supreme Court of Washington expressly caveated 
the point "because the record herein does not show an agreement on the part 
of the title company to insure the appellants against all possible loss..." 
(Emphasis supplied by the Court). 
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CONCLUSION 


The Appellees submit that the District Court properly found from 
the evidence before it that the Appellants did not establish that the title 
offered to them by the Appellees was subject to "reasonable doubt" and 
would, within the range of reasonable probability , expose the Appellants 
to future litigation, and that, accordingly, they were not justified in re- 
fusing to consummate their contract with the Appellees. 


It is respectfully submitted that the judgment appealed from 
should be affirmed. 


JOHN L. LASKEY 
DYER JUSTICE TAYLOR 


509 Albee Building 
Washington, D.C. 
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(Ex. No. 10) . c : : 


Letter from Trustees to Dr. Frederick A. 
Moretti (Ex. No. 12) - 


House Location Plan 


Appellees’ Exhibit No. 10 


UNION TRUST COMPANY 
of the District of Columbia 
Washington 5, D.C. 


(403021) 
May 20th, 1954 


Re: SUSIE E. CURRAN, Trust #635 


Mr. Frank S. Phillips 
927 - 15th Street, N. W. 
Washington 5, D.C. 


Dear Mr. Phillips: 

We have received from our architect, Mr. Leon Chatelain Jr., a 
letter in which he approves the revised plans for the residence of 
Major General and Mrs. Roderick R. Allan to be erected on Lots 
C and D Square 1381. | 


This is to inform you that we have no objection to General Allen 
proceeding with the erection of the house in accordance with these 
revised plans as approved by Mr. Chatelain. | 
Very truly yours, 
(Signed) George E. Hamilton, Jr. and 
Union Trust Company of the District 


of Columbia — 


By: 
(Signed) J. Wesley Clampitt, Jr. 
J. Wesley Clampitt, Jr., Vice 
President, Trustees u/w Susie 
E. Curran, deceased | 


JWC Jr/tbe 


Appellees' Exhibit No. 12 


UNION TRUST COMPANY 
of the District of Columbia 


(403021) 
December 19, 1955 


Dr. Frederick A. Moretti 
1026 - 16th Street, N. W. 
Washington, D.C. 


Dear Doctor Moretti: 

Please be advised that the plans and front elevation of the 
dwelling you propose to build on Dexter Street, N. W., on part of parcel 
12/320, which plans and front elevation were prepared by Harvey P. 
Baxter, and were approved by our architect, Mr. Leon Chatelain, Jr., 
as evidenced by his approval noted thereon, are approved by us. 


As trustees, we feel that we should not approve or disapprove 
the re-subdivision of the lot, but our architect, as you have been 
informed, has approved the erection of the above referred to dwelling 
on the lot as changed. 


Very truly yours, 
(initialed) 
George E. Hamilton, Jr. 


Union Trust Company of the 
District of Columbia 


By: (initialed) 


J. Wesley Clampitt, Jr. 
cc: Mr. Frank S. Phillips Vice President and Trust Officer 


927 - 15th St., N.W. Trustees under the Will of Susie E. 
Washington 5, D.C. Curran, deceased. 
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